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Whether paragraph 12 of the Consent Order previously entered herein 
authorizes the retention of a law firm by the Board of Monitors. 


Whether the Consent Order, read as a whole, authorizes the Monitors 
to perform strictly a litigious function or to engage in a broad search 
for past misconduct. 


Whether the District Court under the circumstances was justified in 
adding to the expanding financial burden of the Monitorship by authoriz- 
ing the retention of a law firm to act as “General Counsel" to the Board 
and of Monitors. 
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Encompassed Within the Phrase “Clerical 


The Monitors Did Not Make The Necessary 
Showing That the Assistance Sought was 
*Reasonably Required and Necessary” 


If the Board of Monitors is Permitted to Engage the 
Services of a Law Firm and to Use Them in the 
Manner Intended, the Consent Order Will Have Been 
Completely Transformed and the Role of the Monitors 


Largely Expanded 


The Additional Financial Burden Created by the 
Retention of a Law Firm, Where No Need Is Shown, 
Also Justifies Reversal 
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IN THE UNITED STATES COURT OF APPEA 
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NO. 15,339 


JOHN F. ENGLISH, ET AL., 
Appellants, 


Vv. 


‘JOHN CUNNINGHAM, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This particular phase of the complex of litigation arising from Cunningham, 
et al. v. English, et al., Civil Action No. 2361-57, was commenced by a motion 


(J. A. 9) filed by a majority of the Board of Monitors pursuant to Paragraph 12 
of the Consent Order (J. A. 8) asking for authority to engage the services of a 
law firm. A dissent and separate statement was filed by the|/ third member of 
the Board (J.A. 15). After a short hearing, Judge Letts granted the authority 


2. 


so requested (J.A. 24). A conery Notice of Agpeal (J. A. 28) was filed and 
served after entry of the judgment below. This Court has jurisdiction by 
virtue of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


The order appealed from is yet another facet of a case which has 
been before this Court ten times in the past two years. The parent action 
originated in September, 1957, when thirteen New York members of the 
International Brotherhood of Teamsters filed suit in the District Court 
seeking to enjoin the holding of the 17th Convention (J. A. 1, No. 14, 983). u/ 
Judge Letts, on September 28, 1959, granted the relief sought by issuance 
of a preliminary injunction (J. A. 31, No. 14, 983). That same day, in No. 
14,114, this Court stayed the effectiveness of the injunction (J. A. 34, No. 
14,983). Plaintiffs’ petition to Chief Justice Warren, Circuit Justice, 
failed (J. A. 33, No. 14,983), and the Convention was held. The complaint 
was then amended to attack the proceedings at the Convention in an effort to 
prevent the effectuation of any of its acts (J.A. 35, No. 14, 983). Late in 
October, Judge Letts issued a second preliminary injunction which sub- 
stantially granted the relief sought (J.A. 51, No. 14, 983). ‘In No. 14, 201, 
this Court modified the injunction in part, then affirmed (J A. 53, No. 14, 983), 
and the case was quickly brought on for trial. 

At the conclusion of the plaintiffs’ case, a Consent Order, embodying 
what was then considered to be a complete settlement of the issues of the case, 
was presented to Judge Letts and adopted by him on January 31, 1958 (J.A. 4). 
Among other things, Paragraph 2 of the Consent Order established a Board of 


V/ References to the Joint Appendix in No. 14,983 are made pursuant to an 
order of this Court, dated October 1, 1959, authorizing such reference. 
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» 


‘Monitors whose function was to advise and counsel with the General Executive 
‘Board of the Union in determining the necessity for and in making certain 
changes in the structure of the International Union. Later disputes between 
* | the parties and the Monitors ultimately led to this Court's decision in 
. English, et al. v. etal., -- U.S. App. D.C. --, 269 F. 2d 
517 (1959), wherein this Court set forth the duties and responsibilities of 
. | the parties and the Monitors, and Cunningham v. English, et al., -- U.S. App. 
D.C. --, 269 F. 2d 539 (1959), in which this Court sustained the Consent 
Order against an attack for lack of compliance with Rule 28(c), Federal 
Rules of Civil Procedure. 2 
The parent appeal, English, etal. v. Cunningham, et al., supra, 
resulted in a: modification, and an affirmance as modified, of an order 
entered by Judge Letts on February 9, 1959, substantially modifying the 
» Consent Order and interpreting it in a most disadvantageous way for appel- 
'lants. This Court's opinion was filed on June 10, 1959, and a supplemental 
| opinion and the judgment were handed down on July 9, 1959. This Court 
- then denied a motion for reconsideration and/or stay on July 15, 1959. 3/ 


2/ A far more complete exposition of the factual background of this compli- 
cated litigation is contained in the briefs filed in these two appeals. 


Other phases of the litigation which have been before the Court are two 
appeals from an award. of counsel ae pursuant to Paragraph 14 of the 
Consent Order, Hoguet v. Ligh, et al, —— U.S.AppeDeC. —-, 265 Fo2d 

379 (1959), affirming the denial of a fee and International Brotherhood 

of Teamsters v. Dodd, et ale, No. 14,733, fee order vacated and| case 
remanded, June 12, 1959; two mandams attempts, both of which were 

denied,  perrererer ‘Ve Letts, No. 14,889 and San Souocie v. Letts, 
No. 15,076, certiorari denied 28 Ues U.S.LeWe 3103 (October 12, 1959); Cunning= 
ham v. Schmidt, No. 14,950, a matter involving the construction) of District 
Court 9(b); Distinti, et al. v. Cunningham, et al., No. 15,236, an appeal 
from the denial of a motion to intervene, argued October 2, eee 


| 2/ A petition tor certiorari is now pending, No. 415, 0.T. 1959. In addition, 
an attempt is being made to seek review of this Court's judgment in 
Cunningham v. English, et _al., supra, in No. 383, 0.T. 1959. The present 
appellants also sought a stay of this Court's order of July 9, 1959. Mr. 
Justice Frankfurter, Acting Circuit Justice, denied the application on 
August 4, 1959. A copy of his opinion denying the stay was attached to 
appellants' motion for stay in this appeal, filed herein August) 29, 1959. 
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Moving with unusual haste, a majority of the Board of Monitors, on 
July 13, 1959, allegedly acting “pursuant to Paragraph 12 of the Consent 
Order" (J.A. 9), sought authorization from Judge Letts to employ a law 
firm to represent the Board "with respect to all litigation in which the 
Board considers it necessary and proper to participate” (J. A. 9). One 
member formally dissented on the grounds that the need for a law firm to 
represent the Board had not been demonstrated and that such an expenditure 
of Union funds was unnecessary, premature and unsupportable at that time 
(J. A. 15). 4/ Over appellant's objections, Judge Letts authorized the em- 
ployment of a law firm by the Board of Monitors on July 23, 1959 (J. A. 24). 
The Board immediately engaged the services of Kirkland, Ellis, Hodson, 
Chaffetz and Masters, a firm whose fees range from $15-35 per man hour 
(J. A. 23). Appellants' motion to stay was denied by Judge Hart on August 
14, 1959 (J. A. 27), and a Notice of Appeal was filed the same day (J.A. 28). 
Pending completion of appellate review, appellants filed a motion to stay in 
this Court on August 29, 1959, which was granted over the opposition of the 
Board of Monitors, on September 18, 1959. 2/ 


STATEMENT OF POINTS 


1. The order of July 23, 1959, authorizing the Board of Monitors to 
retain a law firm, is based upon an erroneous and unwarranted construction 
of the Consent Decree of January 31, 1958. 

2. The necessary finding upon which the order must have been based 
(i.e. - a reasonable present necessity) is unsupported by any evidence. 


4/ Pursuant to paragraphs 10 and 12 of the Consent Order (JA. 8), appellants 
are responsible for the financial support of the Board of Monitors. The 
total sum directly expended for this purpose as of October 28, 1959, was 
$317 584.526 


5/ The stay order was modified on September 29, 1959, to permit Monitors' 
counsel to participate without fee in the oral argument in Distinti, et al. 


ve Cunningham, et ale, No. 15,236. 
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3. Neither the Consent Order nor the order of July 23, 


1959 authorize 


the Board of Monitors, or their appointees, to conduct the type of activity in 


which the Board's law firm was engaged prior to this Court's stay of September 


18, 1959. 


SUMMARY OF ARGUMENT 


The grounds upon which a majority of the Board of Monitors sought 


authorization to employ a law firm rested squarely upon paragraph 12 of the 
Consent Order by which the appellants (defendants below) are obligated to 
provide "such clerical and technical assistance as is reasonably required and 


necessary." It is appellants' contention that a law firm to represent the 
Board of Monitors is not encompassed in the phrase “clerical and technical 
assistance" and that further, even if it were, no showing was made below, 


nor could one be made, that there was a reasonable present necessity for the 


Monitors to have retained counsel. . 


More importantly, the retention of counsel by the Monitors and the 
utilization of counsel in the manner already agreed upon by the Board will | 
serve no useful function under the Consent Order and cannot speed the day 


when the International Union is returned to autonomy. Rather, 


it necessi- 


tates an undue expansion of the scope of the Monitors' inquisitorial powers 
and acts to transform them into a party-litigant, a role not intended by the 


signators to the Consent Decree. 


Moreover, the cost to the International Union of a Board of Monitors 
has now exceeded $317,000.00. Needlessly to cause the increase in costs 
which the judgment below will necessarily entail is another basis on which 


the judgment may be reversed. 


ARGUMENT 


A. The Language of Paragraph 12 of the Consent Order Does Not Support 
the Employment of a Law Firm by the Board of Monitors. 


The moving papers filed on behalf of a majority of the Board of 
Monitors contain the following language: 


"Comes now the Board of Monitors and petitions the 
Court for an order authorizing and directing the Chairman 


of the Board, pursuant to aph 12 of the Consent Order, 
filed in this Court on January sm 1958, to employ a law firm 
to represent the Board with respect to all litigation in which 


the Board considers it necessary and proper to participate, 
. .* (Emphasis supplied) (J.A. 9). 


Paragraph 12 of the Consent Order, relied upon by the Monitor majority 
which filed the motion and concededly the only section of the decree which 
could support such action, reads: 


12. The General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America shall make available to the Board of Moni- 
tors such clerical and technical help as is reasonably required 
and necessary." (J.A. 8) 


The first showing, therefore, which the Monitors must make is that the 
employement of a law firm - a veritable General Counsel for the Board of 
Monitors - is contemplated within the language of that section. Appellants 
submit that on two grounds they have wholly failed to make such a showing. 


1. A Board of Monitors’ law firm is not encompassed within 

the phrase “clerical and technical assistance. " 

A simple reading of paragraph 12 of the Consent Order confirms 
appellants’ contention that it cannot reasonably be construed to provide for 
a “General Counsel” to the Board of Monitors, the members of which are 
all practicing attorneys. Acting under the mandate of this paragraph, the 


appellants have, from the inception of the Monitorship, provided a considera- 
ble amount of office space for the Board of Monitors. - Initially this space 


was provided in the Teamsters building but later, at the insistance of the 
present Chairman, the Board removed itself from the Teamsters building 
and located in offices adjoining the Chairman's in the Tower Building. $/ 
In addition, a complete secretarial staff is constantly being supported. 
The phrase “clerical and technical" assistance is, of course, sus- 
ceptible of some firm meaning. It is clear at the outset that the term 
“clerical assistance" could not be broad enough to include a legal staff. 
That phrase has a definite meaning and refers, generally, to assistance 
of a secretarial nature. See Beam v. Jennings, 96 N.C. 82, 28. E. 245 
(1887); Lewis v. Fisher, 80 Md. 139, 30 Atl. 608 (1894); Gibson v. - Kay, 
68 Ore. 589, 137 Pac. 864 (1914); Maginnis v. Schlottman, 271 Pa. 305, 
114 Atl. 782 (1921). 
If the Monitors' petition is to be supported at all, therefore, the 
employment of a law firm must be brought within the classification of 
"technical assistance. "' Despite the Monitors' attempt to equate) *technical" 
with "professional" Shand to argue that appellants, in the past, have provided 
certain professional assistance, appellants submit that this, too, must fail. 
To engage a law firm “to represent the Board with respect to all litigation 


’ is vastly different from the two instances in which professional assistance 
has been voluntarily granted to the Board of Monitors by the appellants. 
' Early after the present Chairman's accession to office, the International 
Union agreed to the employment of an Executive Assistant, who was an attorney. 


6/ See Initial Report of Board of Monitors, pg. 11. 


V Judicial interpretation of this phrase generally arises under a statute 
authorizing some administrative officer to employ clerical assistants. 


8/ See Memorandum in opposition to appellants' Motion to Stay, pg. 4. 
But see Jacoby v. McNamara, 83 N.Y.S.2d 763 (Sup. Ct. 1948} 
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Since then, other young attorneys have been employed from time to time, in 
administrative capacities, primarily to assist the members of the Board in 
summarizing complaints and reports and in the preparation of a model code 
of by-laws for submission to the International Union pursuant to paragraph 

4 of the Consent Order (J..A. 5). In addition, again after consultation with 
the appellants and with the appellants' approval, the Monitors employed 
Price Waterhouse and Co.-, an independent and expert accounting firm, to 
assist them in their work under paragraph 5 of the decree (J. A. 6). See 

also English, et al. v. Cunningham, et al., supra, Appendix D. In the case 
of the employment. of Price Waterhouse, it was recognized by all concerned 
that the Monitors would need some expert consultants in that field, particular- 
ly since paragraph 5 of the Consent Order requires the Board of Monitors to 
treyiew. . . accounting and financial methods, procedures and controls 

. . .*, None of the Monitors were accountants and it ‘was conceded that 
they would need assistance in this area. Compare that situation to this case. 
Nothing in the Consent Order requires the Monitors to litigate - the plaintiffs, 
the defendants and any intervenors who may from time to time be permitted 
to join are perfectly capable of representing the divergent interests. Ia 
situation should arise in which the Monitors feel constrained to file a report 


or are called upon to justify a report or are asked to state their position either 


as officers of the district court or as an amicus in some other court, this 
may readily be accomplished since the Monitors are all practicing attorneys 
and have a very capable staff of young lawyers. There is clearly no need, 
under these circumstances, for the retention of a law firm. 

Each of the past instances of professional employment was done after 
consultation with the representatives of the International Union and with their 
approval. This is the manner in which this Court has already stated that the 
Monitors should act. English, et al. v. Cunningham, et al. , supra, at 522. 
Without even bothering with this consultative step, the Monitors filed the 
petition, the grant of which gave rise to this appeal and which, if sustained, 
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will be a further step in the transformation of the Board of Monitors from an 
advisory and recommendatory body to one actively engaged in pursuing a 
litigious course - always at the expense of and generally in opposition to the 
International Union.2/ The employment of a professional staff to assist the 
Board in drafting by-laws and in summarizing complaints and reports is so 
vastly different from the employment of a "General Counsel" by the Board that 
one cannot realistically serve as a precedent for the other. 
Appellants submit therefore that the use of the limiting phrase “cleri- 
cal and technical assistance" in paragraph 12 of the decree precludes the 
employment of a law firm by the Board. 


2. The Monitors did not make the necessary showing that 


the assistance sought was "reasonably required and 
necessary. ™ 


Even if the assumption is indulged that the employment of a law firm 
falls within the phrase "clerical and technical assistance, ** the Monitors must 
further demonstrate that there is some reasonable present need for their em- 
ployment. Appellants submit that the Board did not even make an effort to 
sustain that burden and that for this reason, too, the ruling below must be 
reversed. 

The moving papers (J. A. 9) set forth the basis of the Monitors’ position, 
i.e., that because of the intensive litigation in the past to which a large, and 


even majority, portion of their time was devoted, they were unable to attend 


properly to their assigned tasks. On this they grounded their need for counsel 
in the future. This argument contains two built-in fallacies. First, the prior 
litigation to which the Chairman devoted “approximately sixty per cent" of his 
time and to which the staff devoted "a substantial amount of its time" (J. A, 9) 
was generally based on a fundamental disagreement about the meaning of the 
Consent Order. This difference of opinion, which was largely settled by 
English, et al. v. ingham, et al., supra, is now before the Supreme Court 
on appellants’ petition for certiorari, see footnote 3, supra, and will shortly 


9/ With respect to this transformation of the Board of Monitors, see B infra. 
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be finally resolved by that Court. Eis, thus, a complete non sequitur to 
equate past litigation with what might occur in the future. 

Secondly, and perhaps even more vital, as this Court has observed 
once before, the Monitors are not parties to the litigation. 1fne major part 
of the past litigation in which they participated, and, to an even greater 
extent, the litigation in which they take part today, are matters not properly 
their concern. Largely, they are matters dealing with attempted interven- 
tion attempts which should be handled exclusively by the parties. More 
particularly, these attempts at intervention should be dealt with by the 
plaintiffs, as it is others in the "class" affected who are seeking to inter- 
vene on the basis of inadequate representation. Examples of this type of 
litigation in which the Monitors, as a Board, have played a partisan role are 
found in the Chairman's own pleadings in this case. - In the table of litigation 
in which he designates the Monitors as having participated are found: 

%*Petition of John Cunningham for removal and accounting 

of Mr. Schmidt as Monitor - April, 1958. 


%*Order dismissing petition - June 1, 1958." 


* * * * &* &* *& * 


‘Motion by Distinti, Coar and McKernan to intervene in 
C.A. No. 2361-57, accompanied by motion to vacate 
Consent Order or to vacate Order of Modification and 
Construction thereof - March 9, 1959. 


*Order denying motion - April 24, 1959. 
*Notice of Appeal - May 23, 1959."* (J.A. 13) 


What possible concern the outcome of these phases of the litigation could be 

to the Board of Monitors is not shown. They might have an interest at a 

later stage, if the intervention were granted, but clearly not at the preliminary 
stage. More recently, the Board of Monitors was the only entity appearing in 
opposition to an appeal from an intervention attempt in Distinti, -et al. v. 
Cunningham, et al., No. 15, 236, argued in this court on October 2, 1959. 


10/ See order entered in this appeal, October 27, 1959, denying the Monitors’ 
motion to be made a party-appellee. 
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They also afforded the only opposition in the District Court to the interven- 
tion attempts of Joseph Westenberg, et al. and Robert Morris, et al., heard 
and denied on October 20, 1959. 
These are peculiarly and wholly “family matters", ones in which 
the original plaintiffs should participate if, indeed, they oppose the interven- 
- tion. They should be of no genuine concern to the Monitors.; The Monitors 
were, in essence, created by an act of the parties with Court approval - 


now, if one of the creating parties comes under attack, it should be the duty 
of that party to defend himself, not call for help from a theoretically neutral 
“arm of the court." If the Monitors were restricted in their] litigation 
appearances to matters properly of their concern, there would be no need now 
to assert that they cannot PS their edrigory, chores because they are too 
busy. litigating. ; 
Appellants submit, therefore, that there has been no pe of 


reasonable necessity and that on this basis, also, the requirements of 
paragraph 12 have not been met. 


B. H the Board of Monitors is Permitted to the Services of a Law 
Firm and to use them in the Manner Intended, the Consent Order Will . 
Have Been Completely Transformed and the Role of the nitors 


Largely Expanded. 
Even more basic than an argument grounded on the language of para- 

graph 12 of the Consent Order, is a consideration of what the employment of 
a law firm and the work intended for such a firm will do to the role of the 
Monitors in the over-all concept of this litigation. It is clear from a reading 
of the Consent Order as a whole that the role of the Board of Monitors is in- 
tended to be advisory and recommendatory. Both the Monitors and the initial 
plaintiffs have agreed before this Court that this is the proper monitorial 
function and this Court has held that that is the manner in which the Monitors . 


must operate. English, et al. v. Cunningham, et al., supra, footnote 13 and 
_ Appendix A. A majority of the Monitors, however, apparently still visualizes a 
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much broader scope of activity for the Board in the future, one that involves 
active litigation and an expanded search for past misconducts. In the petition 
filed in the district court, a majority of the Monitors states: 


2 Inasmuch as the Monitors are officers of the 
Court, they should detach themselves from a personal role 
in litigation in order to preserve their objective and impar- 
tial viewpoint., This is not to say, however, that the Moni- 
tors should not be in a position to cipate effective 
through counsel in any litigation in which they consider it 
necessary and proper to be represented. “ Emphasis sup- 
plied.) (J. A. 10). 


Apparently a majority intends to participate in virtually every phase of this 
complex litigation. Their role is apparently not to be limited to advice to 
the appellants and reports to the court but rather it is to be expanded to in- 
clude the assumption of an adversary role in whatever phases this litigation 
may reach in the future. Thus, the Board of Monitors will be transformed 
into an active litigant, and needlessly so. The defendants are represented 


by counsel. The original plaintiffs are ably represented by counsel. Various 
would-be intervenors have all been represented by counsel. No party has yet 
come before the District Court pro se. There is no need in any of this ancillary 
litigation, i.e., in intervention attempts, for the Board of Monitors to assume 
the litigious role, which they have, of late, been assuming. See supra, pg- 
10. - 

Even more importantly, however, than their expanded role in litiga- 
tion, Chairman O'Donoghue, in his argument before the District Court, in- 
dicated yet another use for the law firm. He stated: 


| | | I think it is our duty to have this law firm go through 
with us the sixty-two volumes of the testimony produced by the 
Senate Select Committee. Transcript of Proceedings, July 
21, 1959, pg. 43. 


Almost immediately upon approval by the District Court of the employment 
of a law firm, a majority of the Monitors, on August 7, 1959, adopted the 
following motion: 
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it is moved that the Chairman of the Board of Monitors 
is authorized to direct the law firm to examine any records, 
testimony, or evidence which the Select Committee on Improper 
Activities in the Labor Management (sic) Field may have which 
have or may have a bearing on the obligations and duties imposed 
_on officers and other officials of the International. Brotherhood of 
Teamsters and/or its local bodies by the provision of the Consent 
Order of January 31, 1958 as amended February 9, 1959,” 


Monitor Maher dissented to the adoption of this motion in the following lan- 
guage: 


“Assuming, without conceding, that this Board has . 
plenary investigatory powers, I consider it the function of the 
Board to determine whether there has been observance of the 
obligations and duties imposed on the officers of the Union, 


and that duty may not be delegated by it. 


"For the past year this Board, composed of three 
actively practicing lawyers, assisted by five staff attorneys, 
has been engaged in processing complaints that have come 


before the Board. 


"As of May 29, 1959, the Board listed 152 cases as 
pending. Of this number, 37 were not referred to the ana 
national for investigation, apparently because they lack 
merit. Six were anonymous complaints. Sixteen were listed 
as pending but upon which the Board had acted or declined to 
act. This left a total of 93 cases. My estimate is that of this 
number; at least 40 involve matters of collective bargaining, 
contract grievances, employer-employee disputes, (none of 
which are within the Board's jurisdiction), or requests for 
information. 


"Since this Monitor's appointment to the Board on 
March 18, 1959, there have been 17 complaints filed, one of 
which is anonymous, one has not been further prosecuted, 
one requests information, and three involve employer-employee 
relationship or contract enforcement matters. ; 


"The daily mail coming to the Board of Monitors, of 
which I have received copies, does not average more than five 
letters a day. Most of these relate to matters that have long 
lain dormant before the Board. 
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" inquiries by me, seeking to determine why we need 
five lawyers and two secretaries for this small volume of busi- 
ness, have been met with the reply that analyses were being 
made of the transcript of the McClellan hearings, and the staff 
was engaged in litigation. Indeed, many analyses have been made 
and are in the files. These were done by staff lawyers. 


i is now proposed that we direct our law firm to do 
exactly the same work which was done by the staff members 
over the past year, and for which they were paid salaries rang- 
ing from $6, 000 to $12,000. We will now have this work redone 
by other lawyers compensated on an hourly basis at rates rang- 
ing from $15. 00 per hour to $35. 00 per hour. 


"The McClellan Committee has been in existence for 
over two years. Iam advised that the testimony alone consists 
of at least 62 printed volumes. n/ 


"For this Board to authorize its law firm to examine 
these records, the testimony, and the evidence which the Mc- 
Clellan Committee may have before it, in my judgment will 
cost the members of the International Union $250, 000. £ this 
were absolutely necessary, and the Board could not function 
without this expenditure, I would have no hesitancy in approv- 
ing it. If the staff of the Board has not been studying this testi- 
mony, I should like to ask why four or five lawyers were needed 
by the Board in the past year? 


* * * * © & * * 


"Tl am deeply conscious of the fact that every dollar 
expended by the Board of Monitors comes out of the pay envelope 
of wage earners. For four months I have protested in vain 
against what I considered to be unnecessary expenditures by 
the Board. 


* *« * * * *€ & * 


Among our tasks is to provide safeguards for the 
funds of the Union members. Whether the monies of these 
wage earners are dissipated by alleged unfaithful officials 
or by needless expenditures by Court Officers, the result 
is the same - loss of some wage earner's hard earned dollars. " 


Ii/ This is apparently a clerical error as there were 52 volumes issued 
at the time this dissent was filed. 
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It is a matter of public record that the Senate Select Committee has now 

issued 54 volumes of testimony comprising well over 19,000 pages. Ris 

equally true that a large portion of this deals with Teamster affairs. The 

adoption of this motion, for all practical purposes, turns the Board of Moni- 

tors aside from an advisory role, the role created by the parties and recently — 

affirmed by this Court, and transforms them into a "three-man Grand Jury" 

seeking to ferret out past imperfections. This is a far cry from the Moni- 

tors' proper role under the Consent Order and bears no reasonable relation 

to their advisory duties. In addition, it will completely transform the 

Board of Monitors into an active litigant on the side of the original plaintiffs. 

It already has placed the Board of Monitors in the position of re-opening 

many facets of the case which were concluded by the Consent Order and which 

are no longer in issue.22/ 
The appellants remain willing, as they always have been, to accept 

with good faith and with an open mind whatever advice and recommendations 

the Monitors may have on ways and means by which the internal administration 

of the Union may be improved. This is the role visualized by the parties to 

the Consent Order and affirmed by this Court. To have the Board of Moni- 

tors, however, take up where the plaintiffs and the Senate Select Committee 

left off and attempt to reinvestigate and relitigate the issues raised by them, 


is an unjustified and unwarranted expansion of the Consent Order and an 


improper purpose for which to.retain counsel. 


12/ On September 14th, a majority of the Board of Monitors filed an “Interim 
Report" with the District Court seeking the ultimate removal of General 
President Hoffa based on transactions which had their inception as far 
back as 1954 and which were all fairly comprehended scorer paragraph 43, 
sub-paragraphs 21, 22 and 23 of the original complaint (J.-A. 9, Now 
14,983). See also defendants’ answer, filed by Chairman O'Donoghue when 
he was defendants' counsel (J.A. 41, No. 14,983). Monitor Maher's partial 
dissent to this Interim Report reads, in part, as follows: 


"5. The majority has considered the transcript of hearings 
before the legislative investigating. committee, Placed upon that 
untested testimony the cloak of judicially proven facts, selected 
portions of that testimony which supports an accusation, ignored 
the evidence to the contrary; and has. used the selected testimony. 
as the basis of a factual report to the Court, in ch it makes 
accusations of violations of the Consent Decree; and jasks removal 
of the General President of the defendant union. This procedure 
is strikingly similar to the operation of a grand jury, except that 
such a body requires the testimony of witnesses.” 
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As Monitor Maher points out in his dissent, the proposal that the 
retained law firm review the McClellan Committee record not only dupli- 
cates in large part what the Monitors" staff has already accomplished but, 
in addition, it appears to constitute an invalid delegation by the Monitors. 
If the Monitors are authorized to perform this function, a point with which 
appellants vigorously disagree, then the function should be performed by 
the Monitors themselves, for it is they who will have to make the final 
decision. 


Shortly after this Court's opinion in English, et al. v. Cunningham, 
etal., supra, appellants herein sought a stay from the Supreme Court, 
pending decision on a petition for certiorari. In denying this application, 
Mr. Justice Frankfurther, Acting Circuit Justice, stated: 


"As is recognized by all concerned, judicial super- 
vision of a union with a membership of 1,500, 000 and some 
800 locals through the agency of a mechanism like the 
Board of Monitors is an unusual manifestation of equity 
powers. Defendants seek to enlarge the significance of 
the immediate items in controversy by their anticipation 
of an expansion of the powers of the Board of Monitors and 
their resulting fear of disruption of forces within the 
Teamsters 2s well as a heavy drain on the Teamsters’ 
treasury in the course of such far-flung judicial admini- 
stration. These are matters not immediately involved in 
the decree of the Court of Appeals now before me. But I 
deem it appropriate to say that the Court of Appeals, in 
its decision of June 10, 1959, as well as on preliminary 
proceedings and in the procedure which it followed in 
formulating its decree of July 9, 1959, has manifested an 
alert understanding of the gravity of the litigation, and 
has made manifest its sense of the high importance of 
assuring the most protective procedure on the part of the 
Board of Monitors in making recommendations and of the 
District Court in issuing orders on the basis of such 
recommendations; it has been mindful of the importance of 
working out problems between the Monitors and the Teamsters 
on the basis of ample consultation, with full regard for 
the interests of 'the membership of the union of which, 
after all, the union is the collective expression. w 
(Emphasis supplied. ) . 
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One of the matters "not immediately involved in the decree" then before 

Justice Frankfurter was the retention and use of a law firm, the subject 

matter of this appeal. It was this “expansion of the powers of the Board of 

Monitors" which appellants herein attempted to raise then. The matter is 

now squarely before this Court. It has become increasingly apparent that 

a majority of the Monitors has virtually abandoned their primary obligations 

under the Consent Order. See English, et al. v. Cunningham, et al., supra, 

Appendix D. In almost two years of existence there have been no by-laws 

prepared, only the most cursory review of accounting procedures and controls22/ 

and only a superficial review of the trusteeship problem. These situations 

are critically accentuated by the recent passage of Pub. L. No. 86-257, the 

Labor-Management Reporting and Disclosure Act of 1959. Appellants would 

be in a far better position to comply with the various provisions of the Act 

were it not for the virtual immobility of the Board of Monitors. 
Appellants respectfully submit, therefore, that this Court reaffirm 

its directions previously given to the Monitors regarding the manner in which 

they are to act. 


13/ The Board of Monitors made quite a point of insisting upon Order of 
Recommendation #14 with respect to preliminary Price Waterhouse report. 
This Court observed: "The matter is important." English, et al. v. 
Cunningham, et al., supra, at 528. Incorporated in the judgment in 
‘that case was the following: 


: "(a) FURTHER ORDERED that the defendants make a 
thorough study of the Price Waterhouse report, dated 
July 22, 1958, and place it on the agenda of the next 
regular meeting of the General Executive Board so that 
the Monitors and representatives of Price Waterhouse) & 
Co. may discuss the contents of the report with the Gen- 
eral Executive Board at said meeting;" “sh oT 


Appellants herein did make a study of the report and did place this 

matter on the agenda of the September General Executive Board meeting 
and so advised the Monitors and Price Waterhouse. The day before the 
meeting Monitor Chairman O'Donoghue advised that neither Price Water— 
house representatives nor the Monitors would attend. 
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if the Monitors are advised that defendants fail to comply 
in any significant respect with their obligations under the 
consent decree, the Monitors may so report to the court. 
‘They are required to report at least semi-annually and 

of course may do so oftener, for this duty is not to be con- 


strued narrowly." English, et al. v- Cunningham, et al. , 
supra, ai 522. 


All three. Monitors are lawyers. Two of them experienced and skilled in the 
field of labor law. At the present time the Monitors have a staff of four 
lawyers, persons familiar with the general course and the problems of the 
Monitorship. The Monitors do not require a law firm in order to make their 
reports to the court. This is the function set forth by this Court - to make 
recommendations to the defendants, to report to the court any failure on 
defendants’ part to follow the recommendations and to justify their report 

to the court if need be. This is why attorneys were chosen to comprise the 
Board of Monitors and it is why the employment of a law firm to represent 
the Board is a further unwarranted extension of the powers of the Board of 
Monitors. 


C. The Additional Financial Burden Created by the Retention of a Law 
Firm, Where No Need is Shown, Also Justifies Reversal. 
Mr. Justice Frankfurter, well aware of the increasing expense of 
the Monitorship, commented pertinently on the question of costs. 


"As to the fear of excessive drain on the Teamsters' 
treasury, one may safely rely on the Court of Appeals 
in affording a shining example in the spending of other 
people's money. A court should be the most sensitive of 
fiduciaries. In sanctioning fees and other expenditures 
it will be guided by frugality and not generosity. ” 


The financial burden has, as this Court also knows, been substantial. 
The cost to the International Union thus far is in excess of $317,000.00. See 
footnote 4, supra. Not included in this figure is a potential counsel fee of 
$210, 000. 00 which was vacated by this Court in No. 14,733 and recently 
ordered reinstated by the district court. The further cost of a retained law 
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firm, at fees ranging from $15-35 per man-hour, cannot even be reasonably 
estimated. On top of the cost of the expanded litigation anticipated by the 
Monitor majority which filed the motion below, a full scale review of the 
Senate Select Committee transcript would skyrocket cost far out of all pro- 
portion. Judge Letts recognized the significance of the cost factor in ruling 
upon this motion. He stated: 


"The Court thinks the Monitors should be privileged to 
hire a lawfirm. Now how costly that will be, will be 

determined very largely by the degree of good faith com; 
pliance on the part of the defendants with respect to the 
efforts of the Monitors to perform the function intended 
by their appointment." Transcript of Proceedings, July 
21, 1959, pg. 53. 


Wholly apart from the correctness of the court's observations regarding *g00d 
faith compliance. . . with respect to the efforts of the Monitors, ** recent 
history reveals that, because of the expanded scope of the Monitors' litigative _ 
functions, the question of costs is not within the control of the appellants. Of 
the last four court appearances by the Monitors or their law firm, three were 
with respect to matters over which the defendant had no control - all three in- 
volved attempts to intervene as plaintiffs and in all three the Monitors pro- 
vided the only opposition. 

Because of the inescapable expansion of costs involved in the order 
below, if for no other reason, appellants submit that the order appealed from 
should be reversed. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that the order of 

the court below in granting the Board of Monitors authority io retain a law firm 


pursuant to paragraph 12 of the Consent Order should be reversed. 


EDWARD BENNETT WILLIAMS 
RAYMOND W. BERGAN 


1000 Hill Building 
Washington 6, D. C. 


Counsel for Appellants 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,339 


JOHN F. ENGLISH, ET AL., 
Appellants, 


Vv. 


JOHN CUNNINGHAM, ET AL., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 
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PERTINENT DOCKET ENTRIES 


Consent order dissolving preliminary injunction 

entered 10-23-57 and appointing Godfrey P. 

Schmidt, L. N. D. Wells, Jr. and Judge Nathan 

Cayton to serve as a board of Monitors for the 

Internatimal Brotherhood of Teamsters, etc. and 

naming Judge Nathan Cayton as Chairman of said 

poard. (See Order for details) ; (N) Letts, J. 
* * * * 

Memorandum opinion denying motion seeking 


removal of Schmidt as Monitor, etc. (N) Letts, J. 
x * * * 


Findings of Fact and Conclusions of Law Letts, C. J. (N) 
Order construing and modifying Consent 
Decree Letts, C. J. (N) 
x * * * 
Petition of Board of Monitors for employment 
of law firm; c/m 7-13; exhibit, M. C. 7-15-59 
* * * * 


Response of pltffs. to "Petition for Employment 


of Law Firm by Board of Monitors"; c/s 7-16-59 
* * * * 


Opposition by defts. to Board of Monitors 
petition for employment of Law firm; c/m 
7-17-59 

Dissent of Monitor Maher to petition of Board 
oftMonitors for employment of law firm; c/m 
7-20-59; Exhibits 1 and 2 
Opposition of pltff. John Cunningham to petition 
for employment of law firm by Board of 
Monitors; c/m 7-21-59 
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x * * * 


Order granting petition of Board of Monitors to 
engage the services of the law firm of Kirkland, 
Ellis, Hodson, Chaffetz and Masters and that ex- 
penses of said firm be paid by the International 
Brotherhood of Teamsters once a month after 
approval by said Board and the Court. 

‘Order granting motion of the Chairman of 
Board of Monitors to strike opposition of 

pltff. John. Cunningham to petition for employ- 
ment of law firm by said board 

Appearance of Kirkland, Ellis, Hodson, 
Chaffetz and Masters ascounsel for the Board 

of Monitors 


*x* * * * 


Motion of defts. for stay pending appeal; 


c/m 7-29-59; P.and A; M.C. 7-29-59 

x * *k * 
Memorandum of Board of Monitors of P and A 
in opposition to defts. motion to stay; exhibit 
"At: ¢/m 8-6-59 

x* * *k * 
Notice of Appeal by defts. from judgment 
entered 7-23-59; Deposit by Raymond W. Ber- 
gan, $5.00. Copies mailed to Godfrey P. 
Schmidt, Martin F. O'Donoghue, and Raymond 
R. Dickey 
Cost bond on appeal by defts. International 
Brotherhood of Teamsters with the Travelers 
Indemnity Co. in sum of $250. 00 approved 
Order denying defts. motion for stay pending 
appeal 


(N) Letts, C. J. 


[Filed January 31, 1958} 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(Civil Division) 
JOHN CUNNINGHAM, ET AL. ) 
Plaintiffs ) 
v. ) Civil Action No. 2361-57 
JOHN F. ENGLISH, ET AL. ; 
) 


Defendants 


CONSENT ORDER 

This cause came on to be heard this term of court upon plaintiffs’ 
demand for equitable relief as set out in the amended complaint filed herein, 
which amended complaint prays in the main for the calling of a new conven- 
tion of the International Brotherhood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America and for a new election of officers in accordance 
with the provisions of the International's Constitution. After 22 days of trial 
during which oral testimony was heard and documentary evidence received, 
the parties hereto have consented and do hereby consent to the entry of the 
decree hereinafter set out. 

1. It is hereby ordered that the preliminary injunction heretofore 
entered in this case on the 23rd day of October, 1957 be and the same is 
hereby dissolved and nullified, and the amended constitution of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America adopted at the 17th convention of the International at Miami, 
Florida in October, 1957 shall forthwith go into effect, provisionally in 
accordance with the following paragraphs of this decree, and the officers 
of the International elected at the convention shall forthwith take office pro- 
visionally in accordance with the following paragraphs of this decree. 

2. Godfrey P. Schmidt, Esq., nominated by the plaintiffs, L. N. D. 
Wells, Jr., Esq; nominated by the defendants, and Judge Nathan Cayton, 
nominated jointly by the plaintiffs and defendants, are hereby appointed and 
shall serve as a Board of Monitors for the International Brotherhood of 
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Teamsters, Chauffeurs, Warehousemen and Helpers of America for such 
period of time.and with such duties as are hereinafter set out. Judge Nathan 
Cayton, the Monitor jointly nominated by the parties, shall serve as chairman 
of the Board of Monitors. A majority vote of the Monitors shall be deter- 
minative of any action to be taken by the Monitors. In the event of the in-. 
ability or unwillingness to serve, or other disability on the part of any 

Monitor, he shall be relieved of his duties and discharged of the obligations 
hereunder, and a successor Monitor shall be appointed in his place by the 
Court upon nomination by the party or parties, as the case may|be, who 
nominated the Monitor to whose office the successor Monitor shall be appointed. 
Furthermore, the Monitors are at all times subject to removal by this Court 

in the exercise of its discretion for. any cause and are subject as officers of 

the Court to supervision and direction of the Court in performing these 

duties as hereinafter enumerated. 


3. The Board of Monitors in order to insure the enforcement and 
protection of all rights of the individual members and the subordinate bodies 
of the International Brotherhood of Teamsters, Chauffeurs, Warehousemen 


and Helpers of America, as guaranteed by the provisions of the International 
constitution, in particular, 

a. the right to vote periodically for elective officer 

b. the right to honest advertised elections, 

c. the right to fair and uniform qualifications to stand for office, 

d. the right to freedom to express views at meetings 
shall counsel with the General Executive Board of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America and 
make recommendations upon review of appeals taken pursuant to provisions of 
the International constitution. 

4. The Board of Monitors shall draft a model code of local union by- 

laws not inconsistent with the International constitution, or model provisions 
for inclusion therein not inconsistent with the International constitution, which 
model code or provisions the General Executive Board of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of Amer- 
ica shall recommend for. adoption by the local unions. 
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5. The General Executive Board in consultation with the Board of 
Monitors shall review and where needed establish accounting and financial 
methods, procedures and controls affecting all funds and properties held, 
received and disbursed by or on behalf of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America, and its 
subordinate bodies. All persons having custody or management of such 
funds or properties shall be required to adhere to the recognized legal and 
equitable standards and obligations imposed upon fiduciaries in the handling 
of such funds and properties. 

6. No officer of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America shall have a personal 
financial interest which conflicts with the full performance of his fiduciary 
duties as a representative of the International, nor shall he own or have a 
substantial business interest in any enterprise with which the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America bargains collectively, or in any business enterprise which is in 
competition with any other business enterprise with which his union bargains 
collectively, nor shall he own or have a substantial business interest ina 
business enterprise a substantial part of which consists of buying from, 
selling to, or otherwise dealing with the business enterprise with which the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America bargains collectively. 

The provisions of this section do not apply in the case of an invest- 
ment in the publicly traded securities of widely held corporations which in- 
vestment does not constitute a substantial enough holding to affect or influ- 
ence the course of corporate decision. 

7. The General Executive Board of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America shall exam- 
ine and review the status and condition of affiliated local unions under trustee- 
ship to the end that trusteeships be removed and self government restored 
with all deliberate speed consistent with the best interests of the membership 
of such locals. The Board of Monitors shall examine and review the status 
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and condition of locals where trusteeships are maintained and shall counsel 
with and make recommendations to the General Executive Board looking toward 
the removal of trusteeships where removal is consistent with the best interest 
of the membership of the locals. 
8. The Board of Monitors appointed herein shall serve as such for at 
least one year and thereafter until a new convention of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of Amer- 
ica is held at which convention officers are duly elected and sworn; provided, 
however, that this Court after one year from the date of this order, in its 
discretion upon petition of the defendant International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, or upon petition 
of the Board of Monitors may discharge and release said Board of Monitors, 
or the Court on its own motion may discharge them at any time. 
A new convention and election of officers shall be held at any time 
after the expiration of one year from the date of this order when the General 
. Executive Board by majority vote shall resolve to call such convention and 
hold such election. The Board of Monitors may recommend to the General 
Executive Board after the expiration of one year from the date of this order 
that a new convention and election be held. In all events such new convention 
cand election of officers must be called and held within the time specified by 
the provisions of the constitution of the Internatimal Brotherhood of Team- 


sters, Chauffeurs, Warehousemen and Helpers of America as amended. 
9. The call for a new convention and election of officers of the Inter- 


national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 

of America shall be issued in accordance with the International constitution 

by the General Executive Board. 

a. Delegates to such convention shall be elected in strict and 

literal compliance with the International constitution. 
The General Executive Board of the International shall 
recommend to its affiliated locals that such delegates be 
elected by secret ballot and, where practicable, ) under the 
supervision of such outside agencies as the Honest Ballot 
Association. 
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c. The examination and approval of all credentials submitted 
by delegates to said convention shall be made by the convention 
Credentials Committee and the Board of Monitors is authorized 
to counsel with such Credentials Committee and make recom- 
mendations to it. 

10. The Board of Monitors shall receive compensation for the services 
performed by them in an amount to be determined by this Court, such payment 
to be made by the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America. 

11. The Board of Monitors shall make a report at least semi-annually 
to this Court and at the conclusion of its services and may make recommendations 
after consultation with the General Executive Board for amendments to the In- 
ternational constitution for proposal at the next International convention. 

12. The General Executive Board of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America shall make 
available to the Board of Monitors such clerical and technical help as is reason- 
ably required and necessary. 

13. No reprisal of any sort or nature shall be taken against the plain- 
tiffs or any witnesses or affiants in this case or any other person or persons 
because of their participation in or connection with this case and the General 
Executive Board shall press charges against anyone violating this section. 

14. The International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America shall pay the fees of counsel for the plain- 
tiffs and expenses incurred by those in the prosecution of this action, such 
fees and expenses to be determined by this Court. 

Ordered this 31'st day of January, 1958. (handwritten) 


/s/ ¥. Dickinson Letts 
JUDGE 


We consent: (handwritten) 
/s/ Godfrey P. Schmidt I consent: (handwritten) 
/s/ Thomas J. Dodd /s/ Edward Bennett Williams 


/s/ M. Joseph Blumenfeld for defendants 


for plaintiffs 


ee 


[Filed July 13, 1959] 


PETITION FOR EMPLOYMENT OF 
LAW FIRM BY BOARD OF MONITORS 


Comes now the Board of Monitors and petitions the Court for an Order 
authorizing and directing the Chairman of the Board, pursuant to Paragraph 
12 of the Consent Order, filed in this Court on January 31, 1958, to employ a 
law firm to represent the Board with respect to all litigation in which the 
Board considers it necessary and proper to participate, and for grounds 
therefor states that: 

1. Inthe past, because of intensive litigation, the Monitors have been 
unable to perform fully their duties as outlined in the Consent Order. 

a. Since January 1, 1959, the Chairman of the Board of Monitors 
has spent approximately sixty percent of the time he has devoted to Monitor 
matters participating in or preparing for litigation. 

b. The Monitors’ staff has in the past devoted a substantial amount 
of its time to litigation which has severely restricted the time it has been.able 
to spend assisting the Monitors in their duties under the Consent Order. 

c. Further, because of the size of the Monitors' staff and the 
amount of litigation involved, the Chairman of the Board of Monitors was re- 
quired to utilize two of the lawyers in his own law firm to assist in Monitor 
litigation, for which no compensation has been received, 

d. The present staff, which has been employed to assist in the 
work of the Monitorship, as set forth in the above-mentioned Consent Order, 
is not of sufficient size to conduct the litigation which may reasonably be 
anticipated in this Court, in the United States Court of Appeals and the United 
States Supreme Court, not to mention the possible litigation in State Courts, 
which may also reasonably be anticipated in view of the bad faith of the De- 
fendants (See Findings of Fact and Conclusions of Law, Entered February 9, 
1959). In this regard, it should be noted that on July 10, 1959, Defendant- 
Appellants filed with the United States Court of Appeals for the District of 
Columbia Circuit in Appeal No. 14, 983 (English v. Cunningham) a pleading 
entitled "Motions by Appellants for Reconsideration and Stay or, in the 
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Alternative, for Stay Pending Petition for. Certiorari, " wherein they clearly 
indicated their alternative intention to file a petition with the United States 
Supreme Court for a writ of certiorari concerning that appeal. 

2. Inasmuch as the Monitors are officers of the Court, they should 
detach themselves from a personal role in litigation in order to preserve 
their objective and impartial viewpoint. This is not to say, however, that 
the Monitors should not be in a position to participate effectively through 
counsel in any litigation in which they consider it necessary and proper to 
be represented. 

3. By authorizing the employment of a law firm to handle this sub- 
stantial burden of litigation, the Monitors and their staff will be freed to 
perform their many duties, (See Appendix D, Opinion of United States Court 
of Appeals for the District of Columbia Circuit in Appeal No. 14,983, dated 
June 10, 1959, English v. Cunningham). 

4, it is apparent that continuation of the present litigation, as well 
as the initiation of future litigation, can effectively frustrate the basic pur- 
poses of the Consent Order. The employment of outside counsel may well 
provide an effective deterrent in the future to the mass of litigation which has 
beset the Monitors in the past. 

5. Increasing the staff of the Monitors to assist in litigation would 
not be feasible since the size of the staff cannot practically vary with the 
amount of litigation and, even if this were possible, it would be impossible 
to obtain the necessary qualified personnel on short notice. 

6. It is the considered opinion of the Board of Monitors that the 
litigation of the Board would be most effectively conducted by a competent 
private law firm. 

7. In order to advise the Court of the litigation burden which has in 
the past been forced upon the Board and its staff, there is attached a summary 
of litigation affecting the Board of Monitors. 


/s/ Martin F. O'Donoghue 
Martin F. O'Donoghue 
831 Tower Building 
Washington 5, D.C. 
Chairman, Board of Monitors 
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DISTRICT OF COLUMBIA: ss 
I, Martin F. O'Donoghue, do hereby acknowledge that I have read the 
foregoing and annexed Petition for Employment of Law Firm by Board of 
Monitors by me subscribed and know the contents thereof; that the facts there- 
in stated of my personal knowledge are true and those facts stated upon in- 
formation and belief, I believe to be true. 


/s/ Martin F. O'Donoghue 
Martin F. O'Donoghue 


Subscribed and sworn to before me this 13th day of July, 1959. 


/s/ Lois J. Von Keuren 
Notary Public, D. C. 


My Commission Expires November 14, 1959 


CERTIFICATE OF SERVICE 
A copy of the foregoing Petition with exhibit was delivered this 13th 
day of July, 1959, to Edward Bennett Williams, Esquire, 1000 Hill Building, 
Washington, D.C., and a copy was mailed, postage prepaid, to|Godfrey P. 
Schmidt, Esquire, 12 East 41st Street, New York, New York. 


/s/ Martin F. O'Donoghue 
Martin F. O'Donoghue 


EXHIBIT 


SUMMARY OF LITIGATION AFFECTING BOARD OF MONITORS 
(* Denotes litigation in which Monitors have participated) 


PLEADINGS COMMENTS 


Complaint filed in District Court Petitioned 1957 Convention be 
for District of Columbia--Sept. 19, enjoined and receivers appointed 
1957 (C.A. No. 2361-57). because of conspiracy to "rig" 


Motion of plaintiffs for tempo- Convention. 
rary restraining order and 

preliminary injunction--Sept. 

20, 1957. 


Order granting preliminary Prohibited assumption of office 
injunction against defendants-- by newly elected officers, con- 
Oct. 23, 1957. tinued 1952 Constitution. 


PLEADINGS 


Order of District Court of Oct. 
1957, modified by this Court-- 
Nov. 4, 1957. 


Twenty-two days of trial-- 
Dec. 1957 to Jan., 1958. 


Consent Order--Jan. 31, 
1958. 


Motion of Defendant for Removal of 
Mr. Schmidt as Monitor--Sept. 29, 
1959. 


Remanded by C.A.D.C. 
June 10, 1959 (Appeal 
No. 14, 983). 


*Petition of Monitors for Construc- 
tion, Reformation and/or Modifica- 
tion of the Consent Order and for 
Instructions and Orders of Compli- 
ance--Sept. 17, 1958. 


*Order construing and modifying 
Consent Order--Feb. 9, 1959. 


*Appellants’ Brief in Appeal No. 
14,983, filed April 3, 1959. Ap- - 
pellee’s Brief, filed April 14, 1959. 


*Motion of Cunningham to Con- 
solidate Appeal No. 15,033, and 
No. 14,983--March 26, 1959. 


*Motion of Distinti, Coar and McKer- 
nan to Intervene in Appeal No. 14, 983 
and Brief filed--April 3, 1959. 


*Motion denied from 
Bench April 15, 1959. 


*Opinion of C.A.D.C. in Appeal 
No. 14,983 entered--June 10, 1959. 


*Proposed Partial Judgment sub- 
mitted--June 20, 1959. 


*Judgment issued--July 9, 1959. 
*Motion for Reconsideration and 
Stay or, in the Alternative, for Stay 
Pending Petition for Certio: -- 
July 10, 1959. 


ota eee 


(Denied--Feb. 9, 1959.) 


Hearings took place Nov. 7-13, 
1958; Memo Op. of District 
Court, issued Dec. 12, 1958. 


Defendants’ appeal of order 


construing and modifying 
Consent Order. 


(Denied--April 2, 1959.) 


Raised question of applicability 
of Rule 23(c), Fed. R. Civ. P. 
Also that order construing and 
modifying Consent Order be 
reversed. 


PLEADINGS 


*Petition of John Cunningham for 
removal and accounting of Mr. 
Schmidt as Monitor--April, 1958. 


*Order dismissing petition-- 
June 1, 1958. 


*Petition of Cunningham for leave 
to file petition for writ of mandamus 
or prohibition filed in this Court 
Jan. 6, 1959, (No. 14, 889). 


*Petition of Local 701 and 617 
et al. for leave to intervene in 
No. 14, 889--Jan. 27, 1959. 


*Motion of Defendant John Cunningham 


to vacate Consent Order or to vacate Order 


construing and modifying Consent Order 
or to stay Order of Court pending appeal 
--Feb. 11, 1959. 


*Order denying motion-- 
March 5, 1959. 


*Appellant Cunningham's Brief in Ap- 
‘peal No. 15, 033 filed April 3, 1959. 
C.A.D.C. 


*Affirmed--June 10, 1959. 


*Motion by Distinti, Coar and McKernan 
to intervene in C.A. No. 2361-57, ac- 
companied by motion to vacate Consent 
Order or to vacate Order of Modification 


and Construction thereof--March 9, 1959. 


*Order denying motion-- 
April 24, 1959. 


*Notice of Appeal--May 23, 1959. 


Petition of San Soucie for leave to file 
petition for Writ of Prohibition re. 
Judge Letts’ power to modify Consent 


COMMENTS 


Raised question, inter alia, 
of the status of contri ions 
to Rank and File Committee. 


Attacked validity of Consent 
Order and the modification 
thereof. Also raised question 
of applicability of Rule:23(c), 
Fed. R. Civ. P. 


(Denied--Feb. 5, 1959.) 


Urged lack of jurisdiction of 
Court to enter Consent Order 
and lack of authority to construe 
or modify Order. 


Asked that order construing 
and modifying Consent Order be 
reversed. Raised question of 
applicability of Rule 23(c), Feb. 
R. Civ. P. i 


Contested jurisdiction of Court 
and raised question of applica- 
bility of Rule 23(c), Fed. R. 
Civ. P. 


Petition for leave denied-- 
April 20, 1959. 


PLEADINGS COMMENTS 


Order--April 10, 1959 (No. 15, 076), 
C.A.D.C. 
Designation of Record to Supreme 
Court for Pet. for Cert. --June 26, 
1959. 


CE ne 


In addition to the litigation conducted in the District of Columbia the 
following cases also concerned the Board of Monitors: Higham v. Gaw, 
(Civil Action No. 34889, E.D. Ohio 1958), rev'd. (Appeal 13,786, 6th Cir. 
1959), c--t. denied, U.S. Supreme Court 1959; Smith and Boling v. IBT, 
No. 34,875, Chancery Court, Hamilton County, Tenn. 1958; Grace et al. v. 
IBT, No. 3949, Common Pleas, Philadelphia, Penn., 1959; Cunningham v. 
Schmidt, Supreme Court, Queens County, N.Y., 1959. 


[Filed July 16, 1959] 


PLAINTIFFS’ RESPONSE TO "PETITION FOR 
EMPLOYMENT OF LAW FIRM BY 
BOARD OF MONITORS" 


Comes now the Plaintiffs and, in response to the "Petition for Employ- 
ment of Law Firm by Board of Monitors", filed in the above captioned cause 
on July 13, 1959, state that the Plaintiffs have no opposition to and, on the 
contrary, vigorously support the granting of said Petition and, in so stating, 
waive the additional time after service by mail of three (3) days, provided by 
Rule 6(e), Federal Rules of Civil Procedure. 


/s/ Godfrey P. Schmidt 

Godfrey P. Schmidt 

12 East 41st Street 

New York 17, New York 
| Attorney for Plaintiffs 


_CERTIFICATE OF SERVICE 
A copy of the foregoing Response was delivered this 16th day of July, 
1959, to Edward Bennett Williams, Esquire, 1000 Hill Building, Washington, 
D.C., and Martin F. O'Donoghue, Esquire, 831 Tower Building, Washington, 


D.C. 
/s/ Godfrey P. Schmidt 
Godfrey P. Schmidt 
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[Filed July 20, 1959] 


DISSENT OF MONITOR MAHER TO PETITION OF BOARD OF MONITORS 
FOR EMPLOYMENT OF LAW FIRM 


Comes now Monitor Maher and respectfully represents to this Court 
that he dissents from the action of the majority of the Board and states as 
follows. 

1. (a) That he has been a member of the Board since March 18, 
1959, that soon after he qualified he offered his services to assist in pre- 
paring the brief for the Court of Appeals. The Chairman understandably 
failed to avail himself of this offer, stating that he had organized and allo- 
cated the material for the brief. 

(b) In the more than four months that he has been on this Board, 
he has devoted less than twenty-hours to preparation of legal papers in con- 
nection with litigation. 

(c) He states that in his opinion the staff of the Board has been 
employed in matters which should concern the parties only, and not the Board. 
The Court of Appeals was careful to paint out that the Board is not a party to 
this litigation. | 

(d) This Monitor is of the opinion that the Board should leave the 
litigation to the parties and should concern itself only with effectuating the 
terms of the consent decree. 

(e) This Monitor also believes that if the Board refrains from 
invading areas of dispute between the parties, it will have more than ample 
time to dispose of the business of the Board. 

2. (a) This Monitor believes that the determination of this Court as 
to the necessity for employing a law firm should await the time |when the need 
arises. 

(b) The Board is composed of three actively practicing lawyers. 
There have been five staff lawyers, this Monitor believes, for the past seven 
months to assist the Board. This Monitor believes that eight lawyers are 
sufficient to conduct a law case, complicated though the issues may be. 

(c) The majority bases its petition on past requirements and the 
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litigation that it anticipates will occur. This Monitor believes that consider - 
ation should be given to the employment of counsel only if it affirmatively 
appears that the Board is unable to discharge its duties; and that should be 
determined only when the need arises. 

(d) There are only two matters pending in this cause; one is a 
petition for a stay pending the filing of a petition for certiorari; and the other 
is a possible petition for certiorari. Certainly seven lawyers should be ade- 
quate for these tasks. 

3. (a) This Monitor states that the Board is not overtaxed with work. 
There is appended hereto a list of complaints received from March 18, 1959 
to July 18, 1959, which this Monitor has compiled from his records, and 
which is marked Exhibit One, and is incorporated herein by reference. 

(b) There are 17 complaints listed, of which one is anonymous; 
one has not been further prosecuted; one requests information; and three in- 


volve employer-employee relationship or contract enforcement matters. 
(c) This Monitor has been advised by a staff member that there 


are two other complaints which this Monitor has not yet seen. 
(d) This Monitor is of the opinion that the entire list of complaints 
set forth in Exhibit One could be disposed of in three days by the Board. 

4. This Monitor appends as Exhibit Two a list of cases prepared by a 
Staff member of cases pending on May 29, 1959. This consists of many mat- 
ters which were before the old Board. The summary on page 1 of the exhibit 
was prepared by this Monitor and the estimated figures given he believes to 
be accurate. This Monitor is of the opinion that these pending matters can be 
determined in two months if the Board will meet in daily session as this Moni- 
tor is willing to do. 

5. This Monitor is deeply conscious of the fact that expenditures in- 
curred by the Board come from the pay envelopes of wage-earners and their 
families. He is advised that to date this Monitorship has cost $227, 000; that 
there are Monitors fees in dispute of $28, 000; and that there are Monitors 
fees accrued to July 1, but not yet paid, in the amount of $20,000. In addition 
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he estimates that the cost of audits of the remaining trusteed locals will range 
from $100, 000 to $150, 000. 
This Monitor believes that no further obligations should be incurred 
by the Board unless an imperative need is shown; and the need established by 
a factual presentation. 


/s/ Daniel B. Maher 
DANIEL B. MAHER, MONITOR 


DISTRICT OF COLUMBIA: ss 

I, Daniel B. Maher, do hereby acknowledge that I have read the fore- 
going Dissent, by me subscribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and those facts stated upon 
information and belief, I believe to be true. 


/s/ Daniel B. Maher 
DANIEL B. MAHER 


Subscribed and sworn to before me this 20th day of July, 1959. 


Notary Public, D.C. 


CERTIFICATE OF SERVICE 
A copy of the foregoing Dissent with exhibits was this 20th day of July, 
1959 mailed to Edward Bennett Williams, Esquire, 1000 Hill Building. , 
Washington, D. C., postage prepaid, and to Godfrey P. Schmidt, Esquire, 
12 East 41st Street, New York 17, New York, to Martin F. O'Donoghue, 
Esquire, 831 Tower Building, Washington 5, D. C., and to Lawrence Smith, 
Esquire, c/o Board of Monitors, 831 Tower Building, Washington 5, D. C. 


/s/ Daniel B. Maher 
DANIEL B. MAHER 


EXHIBIT 1 


SUMMARY OF COMPLAINTS RECEIVED BY BOARD OF MONITORS 
FROM MARCH 18, 1959 to JULY 18, 1959 


LOCAL 256 - On June 17, 1959 a group of dissidents in this local sought to 
have the Board stay an election scheduled for June 18, 1959, which was to be 
conducted by the California State Conciliation Service. The Board did not act. 
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The group, which charged the election was "rigged" against them, won it. 
They have not been heard from since that date. 


LOCAL 470 - An Attorney for one John Bosnick claims he was improperly 
removed as a Shop Steward. 


LOCAL 315 - On June 19, 1959, one Allen complained that a trustee was 
about to appoint a business representative which Allen claims is contrary to 
the local by-law. Allen claims a business representative should be elected. 


LOCAL 526 - On June 17, one Ulisse Daigneault complained against this 
Union, stating he was being "black-balled". He makes a general charge that 
Teamster and Longshoremen Officials in Fall River, Mass., conspired to 
have him dismissed from employment as a longshoreman. 


LOCAL 282 -On July 9, 1959, eight members of this local filed with the 
Board, copies of charges it had lodged with the local charging in general 
terms violation of the International Constitution by a member. 


LOCAL 413 - A group of men who claim to be members of this local claim 
that the local did not properly represent them in its Collective Bargaining 
negotiations. 


LOCAL 6 - Three members of this local complained on May 18, 1959, they 
were discriminated against by the local in that they were never permitted to 


become apprentice brewers. 


LOCAL 118 - May 29, 1959 a Mr. Nero complains he could get work only as 
a part-time driver because he is not a member of the Union. He asks how 
he can join the Union. 


LOCAL 177 - A Mr. Dietz complains of a discharge by his employer; and 
alleges in general terms collusion between local union officials and his 
employer to cause his discharge. Arbitration proceedings are available to 
the complainant under the Collective Bargaining contract. 


LOCAL 923 - Request to stop a scheduled election because of allegation of 
improper pre-election procedures. 


19 


LOCAL 1205 - Complaint that Local Union Officers had executed a 
"sweetheart" agreement with employers. Staff investigator found no evi- 
dence of this charge; but investigator did question whether there was 


proper representation of members by Union Officials. 


LOCAL 100 - On May 6, 1959 ten members of this Union claimed their 


employment contract was improperly, negotiated. 


LOCAL 100 - An anonymous complaint. 


LOCAL 299 - A Mr. Mr. Morris complains his seniority rights are being 


violated. 


LOCAL 398 - A Mr. Alongi complained on June 18, 1959, that he was im- 
properly expelled from the Union; and states that the local's financial affairs 


are improperly handled. 


LOCAL 449 - A group of members of this Union complain that they are being 


deprived of their seniority rights. 


LOCAL 865 - A Mr. Prado complains that he was improperly dismissed by 
the Trustee from his office as Acting Secretary-Treasurer of this Local. 


EXHIBIT 2 
SUMMARY BY MONITOR MAHER OF CASE LIST ON MAY 


29, 1959 


TOTAL NUMBER OF LISTED COMPLAINTS AS OF MAY 29, 1959 


COMPLAINTS NOT REFERRED BY EITHER BOARD TOTHE 
INTERNATIONAL 


ANONYMOUS COMPLAINTS 


NUMBER LISTED AS PENDING BUT UPON WHICH EITHER 
BOARD DECLINED TO TAKE ACTION OR WHICH WERE 
CONSIDERED MOOT 


37 
6 


16 


759 


BALANCE 
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Monitor Maher estimated that of the remaining 93 cases; at least forty 
involve matters of collective bargaining; contract grievances; employer- 


employee disputes; or request for information. 
BOARD OF MONITORS 


STATUS OF COMPLAINT FILES AS OF MAY 29, 1959 
Files without asterisk appear to be ready 
for presentation to the Board. ) 


Local 
Union 
File Designation No. File Designation 
Adamezyk 107 1958 Election 
Kunce 107 *Philadelphia, Pennsylvania 
24 Bond 120 Schickel 
24 Stalnaker 145 Stanford Transit Co. 
26 *Frazier 174 *Paduano 
28 Joint Council 177 Dietz 
34 Wright and Plott 183 *Cserepes 
41 *Henderson 183 *Gilbert 
41 Heimann 183 Fairbanks Merger 
46 Matual 200 *Kopke 
59 *Katz 200 *Ditello 
65 Reimer 208 Herron 
70 Muniz 222 *Salt Lake City, Utah 
10 Separate Charter 224 *Grago 
7% Dillie 245 Hunt 
81 Collins 245 Rogers 
86 Louisville 251 Di Millio 
100 *1958 Election 251 *Pevin 
100 Complaints Against Frobe 251 Nunes 
100 Sponaugle 251 *Shaw 


* Indicates files which are not ready for presentation to Board of Monitors. 


Local 
Union 


No. 


251 
261 
266 
279 
279 
279 
279 
279 
282 
282 
294 
294 
295 
299 
299 
299 
315 
315 
315 
317 
317 
325 
327 
332 
332 
377 
377 
377 


File Designation 
O'Leary 

*De Capua 
New York City 


*Trusteeship, Atkins, etc. 


*Garland 
*Kurtz 
*Franklin 
*Henson 
Giguere 
*O'Rourke 
Kowalchyk 
McGraw 
*Flying Tigers 
*Zobel 
Morris 
Parker-McLeod 
*1958 Election 
*Allen 
*Richardson 
O'Neil 
DeMont 


*Chandler 


Walker 
*Dearwester 
Smith, etc. 
*Angelo 
Blumetti 
Carelly 


Local 
Union 
No. 


$89 
390 
398 


443 
445 
449 
453 
456 
470 
471 
481 
525 
525 
526 
526 
544 
553 
553 
553 
553 
560 
560 
560 
560 
572 
580 


File Designation 


Lyon Van & Storage 
*Miami 
*Alongi 

Liuzzo 

Unsigned 
*Unsigned 

Wyman 

Seniority 
*Zembower 
*Yonkers 

Bailer 

Lien 

Spadacini 
*Alton, Dlinois 
*Harris 

Desrosiers 
*Seniority 

Zachman 
*Garr ett 
*New York 

Mann 

Levine 
*Carolina Freight Carriers 
*Lowenhaupt 

O'Connell 

Sladow 

Mugavero 
*Fowler 


* Indicates files which are not ready for presentation to Board of Monitors. 


File Designation 
Kaiser 
Cunningham 
Puskarich and Beros 
Birsinger 
Conrad 
Dickens 
Gaddy 
General Analysis 
Latimer 
Montgomery 
1954 Election, Pulliam 
600 Scherer Freight 
600 Cousins 
Sullivan, etc. 
600 ‘ihieret 
Smith 
639 Comer 
639 *Clegg 


641 *Tierney, etc. 


641 *Youngelaus 

641 *Jensen 

667 Brown 912 

667 Dixon 923 

667 *Stewart 926 

667 *Jones 938 

676 Jones 958 

693 Barlow 960 

693 Fecko 976 
1205 


* Indicates files which are not ready for presentation to Board of Monitors. 


File Designation 
Unsigned 
*Carroll 

*Pankau 
Unsigned 
*Carnicle 
*Strunk 

*Denver 

Wichita 

Anderson 

Spicher 

*Will 

*Murphy, etc. 
*New York, N. Y. 
Capozzola 

*No name 

*Joplin 
*Baumann 
Reegan 

Cassidy 

Unsigned 

*Gray 

Ingles Frozen Food 
*Miller 
Pittsburg 
Mills 

Van Asch 
*Spaulding 
*Chadwick 


ir 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


CUNNINGHAM, et al 
versus : Civil Action No. 2361-57 
ENGLISH, et al. 


Washington, D. C. 
July 21, 1959 


The above-entitled cause came on for hearing before HONORABLE 
F. DICKINSON LETTS, sitting in Civil Motions Court, on July 21, 1959, at 
11:00 o'clock a. m. 
APPEARANCES: 
For Board of Monitors: 


Martin F. O'Donoghue, Chairman, Esq. 
Lawrence T. Smith, Member 
Daniel B. Maher, Member 


For Godfrey P. Schmidt: 
Bartley C. Crum, Esq. 
For the Defendants: 


Edward Bennett Williams, Esq. 
By: Raymond W. Bergan, Esq. 
and 
David Previant, Esq. 


* * * * * *€ * * 

MR. O'DONOGHUE: . . . . NowI have here from the law firm of 
Kirkland, Ellis, Hodson, Chaffetz and Masters, a tender of the costs per hour 
to the Board of Monitors. The majority of the Board of Monitors will undoubt- 
edly hire this law firm, and Iam submitting it to the Court as the cost of what 
they would charge per hour for their various services. | 
THE COURT: Will you indicate what it shows for the record, please? 

MR. O'DONOGHUE: Yes. 
Addressed to Florian J. Bartosic, Administrative Assistant to the 

Board of Monitors: 
"In response to your request for our rates for legal services, we 


17 are pleased to present the following: Lawyer, Senior Partner fee per 
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hour, $35.00; partners, $30. 00 per hour; associates, $15.00 per hour; 
work done would be billed monthly at the above hourly rates. 
"In addition out-of-pocket expenses would be added to our monthly 
pills. The above rates represent a composite of our hourly rates and 
are submitted as the rates which we would charge for litigation on be- 
half of the Board of Monitors." 
That is the law firm that we would like to employ, andI submit, may it 
please the Court -- 
THE COURT: What is the style of the firm? 
MR. O'DONOGHUE: Kirkland, Ellis, Hodson, Chaffetz and Masters. 
They have fourteen lawyers here in their Washington office; seventy- 
two in their Chicago office; and they have twenty-two in an associate New York 
office. We need a law firm of this type, and with this manpower, to assist us 
to carry out decrees of this court. 
THE COURT: Do they require a retainer ? 
MR. O'DONOGHUE: No, they do not, your Honor. They are willing 
to work on an hourly basis for the work performed. We could put them to 


work immediately, this afternoon. 
x * * *€ * * * * 


nl 


[Filed July 23, 1959] 


ORDER 

Upon consideration of the Petition for Employment of Law Firm by the © 
Board of Monitors, filed herein on July 13, 1959, the Response of plaintiffs 
thereto, and the Opposition of defendants thereto, and after hearing argument 
thereon by counsel, and it appearing that the employment of a law firm by the 
Board of Monitors is necessary and appropriate for said Board to discharge 
its duties pursuant to the Consent Order filed in this Court on January 31, 
1958, and it appearing that the employment of counsel by the Board of Moni- 
tors is authorized by said Consent Order, and it further appearing that the 
Board of Monitors has selected the firm of Kirkland, Ellis, Hodson, Chaffetz 
& Masters, it is by the Court this 23rd day of July 1959, 
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ORDERED, that the petition be and the same is hereby granted and 
that the Board of Monitors is authorized to engage the services of said firm 
for such purposes as may be reasonable and necessary in the conduct of their 
duties under said Consent Order and it is 

FURTHER ORDERED that the fees and out-of-pocket expenses of such 
law firm shall be paid by the International Brotherhood of Teamsters once a 
month provided, however, that such fees and expenses shall be first submitted 
to and approved by the Board of Monitors and this Court. 


/s/ F. Dickinson Letts 
F. Dickinson Letts 


Have seen. Chief Judge 


/s/ Raymond W. Bergan 
for defendants 


[Filed August 6, 1959] 


AFFIDAVIT OF JOHN J. CASSIDY 


) 
DISTRICT OF COLUMBIA) ss 
) 


John J. Cassidy, being duly sworn, deposes and says: 
1. Iam presently Executive Assistant to the Chairman of the Board 
of Monitors. 
2. The Board of Monitors presently employs two lawyers, including 
affiant. 
3. The records of the Board of Monitors disclose that since its 
inception the Board has engaged the following lawyers: 
Donald J. Capuano, Esq. 
Theodore J. St. Antoine, Esq. 
Paul J. Kemp, Esq. 
Leonard B. Mandelbaum, Esq. * 
Florian J. Bartosic, Esq. 
John J. Cassidy, Esq. * 


¥_ Presently engaged by the Board of Monitors. 
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4. That the Provisional President of the International Brotherhood of 
Teamsters, and other Teamster officials, as well as their counsel have had 
knowledge that the Board of Monitors have in the past and are currently em- 
ploying attorneys. 

5. That to affiant's knowledge, at no time have defendants objected to 
their retention by the Board of Monitors. : 


/s/ John J. Cassidy 
John J. Cassidy 


Subscribed and sworn to before me this 5th day of August, 1959. 


[Seal] /s/ Lois J. Van Keunen 
Notary Public 
My Commission Expires November 14, 1959 


SS 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


JOHN CUNNINGHAM, et al., 
Plaintiffs, 


versus : CIVIL ACTION NO. 2361-57 
JOHN F. ENGLISH, et al., : 
Defendants. 


Washington, D. C. 
Thursday, August 13, 1959 


The above-entitled cause came on for hearing before THE HONORABLE 
GEORGE L. HART, JR., United States District Judge, at 10:10 a.m. 
APPEARANCES: 


BARTLEY CRUM, ESQ., 

For the plaintiff Schmidt. 
GODFREY P. SCHMIDT, ESQ. 

For the plaintiffs except Cunningham. 
RAYMOND W. BERGAN, ESQ. 

For the defendants. 
MARTIN F. O'DONOGHUE, ESQ. 

For the Board of Monitors 

* * * * * * *x* * 
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41 THE COURT: Aren't the Monitors entitled to counsel to represent them 
even in this case in the Court of Appeals? 
MR. BERGAN: Your Honor, the Monitors are entitled to be heard in 

the Court of Appeals as officers of the District Court. | 
And in that connection their views may be heard by the Court of Appeals. 

x* * * * &* * * * 

THE COURT: It isn't a question of siding. It's a question of a given 

position, whether the point of view of the Monitors is consistent with that of 
the plaintiffs or defendants or it could be another position. 


MR. BERGAN: It could very well be a third position. 
* * * * *€ * kK 


[Filed August 14, 1959] 


ORDER 
Upon consideration of defendants' Motion for Stay Pending Appeal 
the order of this Court authorizing the Board of Monitors to employ a law 
firm, and the Memorandum of Points and Authorities in support thereof, 
and the opposition of plaintiffs and the Board of Monitors thereto and after 
hearing argument thereon by counsel, and it appearing to this Court that 
' the circumstances in this cause do not warrant the exercise of the Court's 
discretionary power to grant the extraordinary relief sought by the de- 
fendants, it is by the Court this 14th day of August, 1959, 
ORDERED that defendants’ Motion for Stay Pending Appeal be and 
the same is hereby denied. 


/s/ George L. Hart, Jr. 
George L. Hart, Jr. 
District Judge 


Seen: /s/ Godfrey P. Schmidt 
Attorney for Plaintiffs 


/s/ Raymond W. Bergan 
Attorney for Defendants 


/s/ Herbert J. Miller, Jr. 
Attorney for Board of Monitors 
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[Filed August 14, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 14th day of August, 1959, that defendants 
hereby appeal to the United States Court of Appeals for the District of Colum- 
pia from the judgment of this Court entered on the 23rd day of July, 1959 in 
favor of the Board of Monitors against said defendants, authorizing the Board 
of Monitors to engage the services of a law firm and making defendants re- 
sponsible for the fees and expenses of the firm. 


/s/ Raymond W. Bergan 
Attorney for Defendants 
1000 Hill Building 
Washington 6, D. C. 


The Clerk will please direct copies of the within Notice to: 
(1) Godfrey P. Schmidt, Esquire 
12 East 42nd St., New York, N. Y. 


(2) Martin F. O'Donoghue, Esquire 
~ " 31 Tower Building, Washington, D- C. 


(3) Raymond R. Dickey, Esquire 
1406 "G" Street, N. W., Washington 5, D. C. 


[Filed September 3, 1959} 
: STIPULATION DESIGNATING RECORD 


The undersigned, counsel of record for the respective plaintiffs, 
defendants and applicants for intervention in the above-captioned cause, 
stipulate as follows: 


1. That for the purposes of the within appeal, notice of which was 
filed by the defendants on August 14, 1959, the Clerk of the United States 
District Court for the District of Columbia is hereby authorized and directed 
to forward to the Clerk of the United States Court of Appeals for the District 
of Columbia Circuit the following documents to constitute the record on ap- 
peal, omitting all others: . 

A. Petition for employment of law firm by Board of Monitors, 
filed July 13, 1959, with exhibit. 
B. Response of plaintiffs to Petition for employment of law 

firm by Board of Monitors”, filed July 16, 1959. 
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C. Dissent of Monitor Maher to petition of Board of Monitors 
for employment of law firm, filed July 20, 1959. 
D. Memorandum of defendants in opposition to Board of 
Monitors petition for employment of law firm, filed July 18, 1959. 
_E. Transcript of proceedings before Judge Letts, July 21, 
1959, a copy of which is furnished herewith by defendants, 
F. Order of Court authorizing employment of law firm, dated 
July 23, 1959. 
G. Motion of defendants for stay pending appeal, with accom- 
panying points and authorities, filed July 29, 1959. 
H. Memorandum of points and authorities by Board of Monitors 
in opposition to defendants motion for stay, with Exhibit A, filed 
August 6, 1959. 
I. Order of Court denying motion to stay, dated August 14, 
1959. 
2. That for the purposes of the within appeal, the record on appeal 
shall include those documents designated in Paragraph 1 herein together with 
the record on appeal in No. 14, 983 in the United States Court of Appeals for 
the District of Columbia Circuit. 
3. The parties hereto also agree that since a major part of the record 
has already been printed or mimeographed in appeal No. 14, 983, and since to 
require further printing would involve needless inconvenience, duplication and 
expense, they will jointly move the Court of Appeals at the appropriate time 
to permit all parties to refer to the appendices and records in that numbered 
appeal. Such of the record as has not been printed in the foregoing appeal 
(i.e., No. 14, 983) will be printed in the event of designation thereof. 
4. That in the event the Court of Appeals should deny the motion re- 


ferred to in Paragraph 3 herein, a supplemental record may be prepared for 


transmission thereto. 
Respectfully submitted, 


/s/ Raymond W. Bergan 
Counsel for defendants 
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/s/ Godfrey P. Schmidt 
Counsel for plaintiffs (except Cunningham) 


/s/ J. Benjamin Simmons 
Counsel for plaintiff Cunningham 


/s/ Herbert J. Miller 
Counsel for Board of Monitors 


/s/ Raymond R. Dickey 
Counsel for applicants for intervention 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JOHN F. ENGLISH, ET AL., 
Appellants 


v. : No. 15, 339 
JOHN CUNNINGHAM, ET AL., : 
Appellees : 


_DESIGNATION OF JOINT APPENDIX 
In accordance with Rule 16(b) of the Rules of this Court, appellants 
hereby designate the following as the parts of the record on appeal to be 
printed in the Joint Appendix: 
1. Consent Order, filed January 31, 1958. 
2. Petition for Employment of Law Firm by Board of Monitors, with 
attached exhibit, filed July 13, 1959. , 
3. Dissent of Monitor Maher to Petition of Board of Monitors for 
Employment of Law Firm, with exhibits 1 and 2, filed July 20, 1959. 
4. Transcript of hearing, July 21, 1959, pg. 16, line 13 through 
pg. 17, last line. 
_ Order of court granting Monitors’ motion, filed July 23, 1959. 
. Order denying stay, filed August 14, 1959. 
. Notice of Appeal, filed August 14, 1959. 
. Stipulation Designating Record, filed September 3, 1959. 
. This designation. 


31 


Counsel for the respective parties have agreed, pursuant to a Joint 
Motion filed herein, that the parts of the record in this case previously 
mimeographed in the Joint Appendix to No. 14, 983 need not be printed in 
this Joint Appendix but may be referred to by the pagination to the Joint 
Appendix in No. 14,983. In the event this Joint Motion of counsel is denied, 
appellants designate the following parts of the record for inclusion in the 
Joint Appendix: 

1. Amended complaint, filed October 14, 1957. 

2. Answer to Amended Complaint, filed October 16, 1957. 

3. Order Construing and Modifying Consent Decree, filed February 9, 
1959. 


Edward Bennett Williams 


/s/ Raymond W. Bergan 
Raymond W. Bergan 
1000 Hill Building 

Washington 6, D. C. 


Counsel for Appellants 


CERTIFICATE OF SERVICE 

A copy of the foregoing Designation of Joint Appendix has|been mailed, 

first class postage prepaid, this 30 of September, 1959, to Godfrey P. Schmidt, 
Esquire, 12 East 41st Street, New York, Martin F. O'Donoghue, Esquire, 
Chairman, Board of Monitors, 831 Tower Building, Washington 5, D. C., 

J. Benjamin Simmons, Esquire, 1010 Vermont Avenue, N. W., Washington 5, 

D. C. and Raymond R. Dickey, Esquire, 1406 G Street, N. W., Washington 5, 

D. C. 


/s/ Raymond W. Bergan 
Raymond W. Bergan 
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DESIGNATION OF JOINT APPENDIX 
BY APPELLEE BOARD OF MONITORS 


In accordance with Rule 16(b) of the Rules of this court, appellee 
Board of Monitors hereby designates the following parts of the record, not 
included in appellants’ designation, to be printed in the J oint Appendix. 

1. Transcript of proceedings before Judge Hart in Cunningham v. 
English, C. A. 2361-57 (D. D.C. August 13, 1959) p. 41, line 20 through 
p. 42, line 1. Alsop. 46, lines 13 through 17. 

2. Affidavit of John Cassidy filed August 6, 1959. 

3. This designation. 


/s/ Martin F. O'Donoghue 

Martin F. O'Donoghue 

Chairman of the Board of Monitors 
831 Tower Building 

Washington, D. C. 
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(i) 
Questions Presented 


1. Whether the Consent Order, particularly paragraph 
12 thereof, dated January 31, 1958 authorized the retention 
of a law firm by the Board of Monitors. 


2. Whether in all of the circumstances the District 
Court abused its discretion as a court of equity and failed 
to act pursuant to the said Consent Order in authorizing 
retention of a law firm to act as counsel for the Board of 
Monitors. 


Questions Presented 


Statement of the Case 


IN THE 


Wuited States Court of Appeals 


For the District of Columbia Circuit 


No. 15,339 


Joun F. Enouiss, e¢ al., 
Appellants, 
v. 


Jonn Cunninenam, et al., 
Appellees. 


ee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


— 


BRIEF FOR APPELLEES (except John Cunningham) 


Statement of the Case 


Appellees (except John Cunningham) rely upon the 
Statement of the Case contained in the brief for the 
Monitors. Appellants’ Statement of the Case is defective 
in the following respects: 


1. In referring to the stay of the effectiveness of the 
injunction (JA 34, No. 14,983) which this Court granted 
in No. 14,114, and to plaintiffs’ petition to the Chief Justice 
of the United States (JA 33) appellants neglect to note 
that the stay was not unconditional. It was based upon the 
proviso that appellants, in conducting the 17th Convention 
at Miami Beach, Florida, were required to comply with 
the 1952 Constitution of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
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America. Appellants failed to comply with that Constitu- 
tion; just as they are failing to comply with the Consent 
Order of January 31, 1958. The convention was flagrantly 
“‘rigged’”’, That was the basic reason for the second pre- 
liminary injunction, which prevented effectuation of the 
acts of the 17th Convention (JA 35 and 51, No. 14,983). 
Modification of that injunction by this Court (JA 53, No. 
14,983) did not disturb the Findings of Fact and Conelu- 
sions of Law of the District Court. 


2. Appellants misrepresent the nature of the Consent 
Order of January 31, 1958. They say that it embodied 
‘cwhat was then considered to be a complete settlement of 
the issues of the case’’. This quotation contradicts the 
intention of the parties at the time. It was specifically 
agreed by counsel for the parties when they negotiated 
the Consent Order and during the final colloquy in Judge 
Letts’ chambers on January 23, 1958, that the case was 
being continued and that the litigation by trial was the 
only part of the case which conditionally ended. For that 
very reason, the Consent Order contains many stipulations 
and provisions which presuppose continuance of the case. 


3. In describing the necessity for making ‘‘changes in 
the structure of the International Union” under the Con- 
sent Order, appellants omit the chief function of the Con- 
sent Order; to require changes in the corrupt and improper 
policies and practices initiated, continued or tolerated by 
appellants. These had made institution of the basic suit 
necessary; just as they eventually made necessary the pro- 
ceeding (recently ended by the Supreme Court) for the 
enforcement of the Consent Order and of the recommenda- 
tions of the Monitors under the Consent Order. 


4. Nor does the brief for appellants reveal in their 
true proportions and harassing details the strategy of 
litigious obstruction adopted or inspired by appellants for 
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the purpose of nullifying (a) the Consent Order and (b) 
necessary monitorial recommendations to accomplish the 
aims of the Consent Order. That appellants have cluttered 
this case with numerous legal and technical obstructions, 
all devoid of substantial merit, is clear from the docket 
below. This they have done both directly and through suits 
encouraged by them, although nominally originated by 
others. 


5. A majority of the Board of Monitors did not move 
‘swith unusual haste’? when on July 13, 1959 it sought 
authorization to employ a law firm. That majority has up 
to that time tolerated appellants’ tactics of multiplied litiga- 
tions to prevent the Court Order and the monitorship from 
being effective for more than a year and a half. During 
that time the monitors became increasingly morassed in 
the obstructive legal maneuvers of appellants. 


Statements of Points 


1. The order of July 23, 1959 authorizing the Board of 
Monitors to retain a law firm is based upon a necessary, 
clear and correct construction of the Consent Order of 
January 31, 1958. 


2. The docket below, and particularly the events since 
January 31, 1958, demonstrate with cumulative and increas- 
ing clarity the reasonable present necessity for counsel 
for the Board of Monitors. 


3. Both the Consent Order as authoritatively construed 
by this Court, especially in its opinion of June 10, 1959, 
expressly and by fair implication authorizes the Board of 
Monitors and their counsel to engage in precisely the type 
of activity to which they had devoted themselves prior 
to this Court’s stay of September 18, 1959. 
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Summary of Argument 


1. A law firm to represent the Board of Monitors is 
clearly within the meaning of Section 12 of the Consent 
Order. Legal assistance is manifestly and in accordance 
with dictionary and expert definition ‘technical assist- 
ance’’. 


2. The consistent manner in which appellants have 
adopted obstructive tactics by meantag of numerous techni- 
eal, legal and litigious demarches (which have prefented 
substantial effectuation of the aims of the Consent Order 
to the present date) constitute a conclusive demonstration 
of present necessity for counsel for the Monitors. 


3. Retention of counsel by the Monitors will serve the 
useful purpose of freeing the Monitors from the yoke of 
litigations imposed by appellants; so that they can devote 
themselves more fully to the functions outlined in the 


Consent Order. Moreover, legal assistance for the Monitors 
will accelerate return of the International union to com- 
plete autonomy by enabling the Monitors, immediately and 
without hindrance, to take such steps as are necessary 
to remove the present barriers to a fair convention and 
election. 


4. Retention of counsel by the Monitors does not trans- 
form them into 2 party litigant; nor does it extend, beyond 
what the party themselves consented to, the investigatory 
powers of the Court below and of its Monitors. 


5. The cost to the International Union of retention 
of counsel by the Monitors is a relatively small price to 
be paid for implementation of the ends of the Consent 
Order. By facilitating the functioning of the Monitors, 
retention of counsel for the Monitors will actually con- 
stitute an economy. The expenses of the Monitors to date 
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are trivial by comparison with the legal and public relations 
services financed by the International Union and some of 
its subordinate bodies for purposes far less worthy. 


Argument 


1. A law firm to advise the Board of Monitors is so 
clearly contemplated by the words ‘‘technical assistance’’ 
(words authored by counsel for appellants in the first 
instance) as to require scarcely any argument. A good 
dictionary, whose use the brief for appellants eschews, 
is the best argument. 


Thus, Webster’s International Dictionary, Second Edi- 
tion, Unabridged, Volume 2, gives the following definition 
of “‘technical’’: ‘1. of or pertaining to the useful or 
mechanical arts, or any science, business, profession, sport 
or the like; specially appropriate to any art, science, busi- 
ness or the like; as technical training, problems, skill, 


words’’. 


The Shorter Oxford English Dictionary, Volume 2, gives 
the following definition of “‘technical’’: 


“<1, Of a person: skilled in or particularly conversant 
with some particular art or subject (rare). 2. belonging 
or relating to an art of arts; appropriate or peculiar to, or 
characteristic of, a particular art, science, profession or 
occupation’’. 

The Century Dictionary defines ‘‘technical”’ as: 


“Of or pertaining to the mechanical arts or any par- 
ticular art, science, profession or trade; particularly appro- 
priate to or characteristic of any art, science, profession 
or trade; as a technical word or phrase; a word taken in a 
technical sense; a technical difficulty ; technical skill; techni- 
cal schools.”’ 


It deserves emphasis that the word, “‘technical’’ de- 
rives from the Greek word, techne, which means art. 
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Tf there is no art nor technical skill in the lawyer, and 
no professional status in being a counsellor of law,—only 
then could appellants’ argument have merit. A law firm 
is, however, patently and literally within the meaning of 
‘¢technical assistance”. Appellants knew that for many 
months the Monitors had been employing lawyers. The 
lawyers employed by the Monitors up to now have not been 
as competent nor as experienced as the firm which the 
Board of Monitors now seeks to employ. Appellants have 
been paying the salaries of the young attorneys on the 
Monitors’ staff for many months without any effort at 
effective protest. To protest now to the retention of a 
well-known and extremely able law firm is one more indica- 
tion of appellants’ real purpose: to hamstring the Monitors. 


2. Retention of a law firm by the Monitors is ‘‘reason- 
ably required and necessary”. 


3. Appellants have almost unlimited funds. Their habit 
of hiring all sorts of legal talent is well known and has 
been publicized in newspapers and magazines. Mr. 
Schmidt’s affidavit filed below on October 20, 1959, shows, 
for example, that the Teamster Central Conference alone 
spent more than $625,000 to pay the legal fees of attorneys 
called in to defend favorite Teamster leaders who had been 
charged with extortion and other crimes; the same Central 
Conference paid mor than $143,000 to continue the salaries 
of some of these leaders after they had been convicted 
and while they languished in jail. The record of legal 
appearances in opposition to the Monitors and appellees 
is impressive. Such counsel have certainly not functioned 
gratis. Much of the money for legal fees expended or 
committed to fight the Monitors has come directly out of 
Teamster treasuries, with the approval or encouragement 
of appellants. The plaintiffs below, all ordinary rank and 
file Teamster members, have no funds to meet the captious, 
technical and numerous challenges and legal talent inspired 
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or encouraged by appellants. The alternatives to a law 
firm retained by the Monitors are only three: 


1. Continuance of the present system under which 
the Monitors hire young men of relatively small experi- 
ence—a practice with which appellants had not seriously 
quarrelled during the last year and three fourths. 


2. Shifting the burden of litigation and its expenses 
in this ‘‘terminated’’ (sic, according to appellants) case 
upon plaintiffs and their counsel, who incidentally has not 
yet received any fees for legal services rendered prior 
to January 31, 1958. The impecunious plaintiffs certainly 
cannot pay for any such legal services. Their attorney 
could not possibly handle the legal affairs not only of the 
plaintiffs but of the Monitors as well. 


3. Requiring the Monitors, as Court officers, to serve 
without counsel of any kind. 


There is a fourth alternative, that of requiring the In- 
ternational Union to pay for counsel for the Monitors. It 
is the only reasonable one. 


The author of this brief, having served for a year and a 
half as a Monitor, has a keen appreciation of the volume of 
legal work which the monitors are constantly called upon 
to perform. It is not future legal work. It is constantly 
increasing and present. If anything, the Chairman of the 
Board of Monitors is underestimating when he states that 
he devoted ‘‘approximately 60%”? of his time to legal pro- 
fessional work (JA 9). A captious attempt by the appel- 
lants to balance present legal work against future legal 
work does not meet the issue before this Court. 


Nor is it important to discuss in this connection whether 
the Monitors are or are not parties. Technically, the Mon- 
itors are not parties. They are, however, quasi-receivers 
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who should be as entitled to legal guidance and advice by a 
competent firm of attorneys as receivers. 


Appellants argue that the major part of the past litiga- 
tion comprises matters not properly the concern of the 
Monitors. Whose judgment is to be final in settling such 
an argument? Certainly the last judgment that could be 
considered reliable is that of appellants upon the basis of 
their past record of obstruction and corruption. Appel- 
lants seem to indicate, for example, that the Board of 
Monitors participated in the petition of John Cunningham 
for removal and accounting of Mr. Schmidt as Monitor— 
(April, 1958). Actually it was not the Board that partici- 
pated in that proceeding. It was Mr. Schmidt alone. It 
was, however, definitely a Board matter, since Mr. Schmidt 
would never have been the target of a false petition for 
removal and accounting if he had not been a Monitor. If 
attorneys are to be chosen as Monitors and then abandoned 
to the ferocities of the appellants and their numerous liti- 
gations, no attorney would be willing to assume the task. 


A receiver who is unjustly attacked and whose removal is 
improperly sought ought to have the receivership estate 
behind him and the receivors counsel to defend him. 


Similar comments may be addressed to the motion of 
Distinti, Coar and others (who are nothing but projections 
of the personality and ‘‘arguments’’ of the renegade plain- 
tiff, John Cunningham) to intervene in Civil Action No. 
9361-57. They were both seeking to intervene to vacate the 
Consent Order and the Order of Modification and Construe- 
tion dated February 9, 1959. In other words, they were 
challenging the monitorship and the Consent Order. In 
this connection and referring to the petition of J ohn Cun- 
ningham for removal of Mr. Schmidt as Monitor and to the 
motion of Distinti, Coar and others to intervene appellants 
piously inquire: ‘‘What possible concern the outcome of 
these phases of the litigation could be to the Board of 
Monitors is not shown.’? It is not shown because it is 
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self-evident and obvious. If the Monitors are not permitted 
to defend themselves against unjust attack going either 
to their individual status as Monitors or to the institution 
of Monitorship itself, the Consent Order is nothing but a 
fraud practiced upon the membership. It is at any time 
subject to defeasance by stooges inspired by appellants to 
obstruct fulfilment of the agreement of the parties in the 
Consent Order. 


In fine, certain legal tasks must be assumed before the 
objectives of a clean honest convention and fair election 
can be approached with confidence. Basic to the litigation 
in question was the idea that the International Organization 
should pay for legal services rendered necessary by ap- 
pellants misfeasances, malfesances and non-feasances. 
That is why counsel for the plaintiffs below were to be paid 
by agreement of the parties out of the International’s trea- 
sury. That is why the Monitors were to be paid by the 
International. That is why the young lawyers on the staff 


of the Monitors were to be thus paid. That is best possible 
reason why experienced and able lawyers in a well-known 
firm should be paid for performing the kind of legal services 
and rendering the special professional assistance without 
which the job of the Monitors cannot be performed or at 
least cannot be well performed. 


Respectfully submitted, 


Goprrer P. Scam, 
Attorney for Appellees except Cunningham, 
12 East 41st Street, 
New York, N. Y. 
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IN THE UNITED STATES COURT OF APPERBited States Court of Appeals 


} For the 
FOR THE DISTRICT OF COLUMBIA CIRCUIT ict of Col: bia Ciroui 


FILED APR 221960 


Soph) Mls” 
CLERK 
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JOHN F, ENGLISH, et al., 


) 

) 

Appellants ; 
Vv. ) No. 15,339 

) 

) 

) 


JOHN CUNNINGHAM, et al., 
Appellees 
APPELLANTS' MEMORANDUM ON MONITORS’ 
REPORT CONCERNING LAW FIRM 
This memorandum is submitted in accordance with this 
Court's order of April 15, 1960, requesting comments from the 
parties to this Litigation upon the report of the Board of 


Monitors relative to the use of counsel. 
I. 


On July 23, 1959, the District Court entered an order 
authorizing the Board of Monitors "to engage the services of 
said /law/ firm for such purposes as may be reasonable and 
necessary in the conduct of their duties under said consent 
order." The order further provided that fees and out-of- 
pocket expenses of the law firm would be paid by the Inter- 
national Brotherhood of Teamsters after first having been 
submitted to, and approved by, the Board of Monitors and 
the District Court. 

Believing that the retention of counsel was not 
authorized by the consent decree, appellants took an appeal 
to this Court and filed a timely motion for stay,which this 
Court granted on September 19, 1959. The case was heard 
on December 18, 1959, following which, on January 7, 1960, 
this Court, without finally deciding the appeal, vacated 
the stay "to the extent and with the effect that the Board 


of Monitors may engage the professional services of said 


firm of lawyers to assist them in litigation prudently 

and reasonably deemed by the Board to be required in the 
performance of the duties of the Board ...". This Court 
required, within ninety days, a report from the| Board of 
Monitors on the status of the employment of the) law firm 
and the estimated costs thereof. That report has been filed 


and this memorandum is submitted in connection therewith{/1 
II. 


This Court's order of vacation of January 7, 1960, 
should be considered together with the memorandum submitted 
by the chairman of the Board of Monitors on December 21, 1959, 
at the request of Judge Fahy. In that memorandum the chairman 
suggested an amendment of the District Court's order of July 23, 
1959, as follows: 


"Ordered, that the petition be and 
the same is hereby granted and that 
the Board of Monitors is authorized 
to engage the services of said firm 
to represent the Board of Monitors 
in litigation which involves this 
Board, or individual members th eof, 

or the Consent Order of January 31, 
1958, including investigation, prepara— 
tion and utilization of authorized 
discovery procedures as may be necessary 
by reason of.such litigation." 


It is important to note that this Court's order vacating the 


| 
stay does not provide the blanket authority sought by the 


Chairman. Instead, it narrowly limits the use of the law 


firn. 


7. It is Appellants' understanding that the bills which 
accompany the Monitorp* report are not submitted for 
approval but to disclose the extent and nature of the 
services rendered. Under the order of the court below, 
the legal fees are to be first approved by it. It has 
already approved one statement for fees for services 
performed prior to this court's stay. An appeal from 
that approval is pending in such matter in'No. 15,670. 


Notwithstanding such specific limitation the Monitors 


increasingly use the law firm on matters which the appellants 


conceive to be improper. The law firm has engaged in extensive 
review of Senate Committee testimony which is not a matter of 
litigation; it has engaged actively in the preparation of 

Board of Monitors' reports to the District Court, a function 
belonging to the Board itself under the Consent Decree; it has 
repeatedly represented the Board of Monitors in their opposition 
to motions by proposed plaintiffs to intervene in this cause, 

a matter which is no proper concern of the Board of Monitors; 

it has conducted and participated in lengthy discovery pro- 
ceedings pursuant to court orders which authorize such dis— 


covery only as a basis for a report to the District Court. 


Itt. 

In addition to the extensive use to which the law firm 
has been put in the last nine months, the report candidly re- 
veals that the law firm billed for, and the monitors approved, 
$17,000 for 501-3/4 hours of work performed betwefin September 
19, 1959, and January 7, 1960, a period during which the 
authority for their employment had been stayed by this Court. 
This approval was given notwithstanding the Chairman’s z 
representation to the District Court in oral argument, that 
the law firm worked during that period "with the knowledge 
that they would not be paid." (Transcript of Hearing of 
March 7, 1960, page 5.) Not only ought there to be no pay— 
ment of fees for the time when the stay was in effect, but 
the Board of Monitors ought to be censured for so patent a 
violation of this Court's order and their fiduciary responsi- 


bility. 


-4- 
Iv. 


- Over and above the matters mentioned herein and of 
record in this Court, the District Court on January 19, 1960, 
in chambers, informally granted to the Chairman of the Board 
of Monitors the exclusive authority to direct the activities 
of the law firm as to all matters submitted to it by the 
Board. The Chairman, thus, was given virtually free rein 
to direct the firm's activities. Accordingly, it would be 
the Chairman's choice of the procedure to be followed, 


and his only, which would be controlling, notwithstanding 


the fact that the other two monitors might wish) to have 

the firm adopt a different approach. The majority rule 

for Board of Monitors' acts established by paragraph 2 of 

the Consent Order, ratified by this Court's opinion in 
English v. Cunningham, 106 U.S. App. D.C. >| 269 F2d 517 
(1959), and further strengthened by this Court's order of 
January 7, .1960, is thus completely frustrated.| The District 
Court, on March 14th formally reaffirmed this informal ruling 
and appeals therefrom are presently pending in this Court 

in Nos. 15,677 and 15,682, together with an application for 


a stay. 
Vv. 


The entry on the scene of a firm of lawyers has 
transformed this litigation from "an unusual manifestation 
of equity powers" into an intensely adversary proceeding 
in which the Board of Monitors, through Gounsede now relies 
on all available technicalities. The District Court is 
now flooded with formal motions to extend time; Monitors’ 
counsel have opposed a motion because of failure to attach 
points and authorities thereto; in the course of recent 


depositions, Monitors’ counsel moved to strike any testimony 


elicited in response to questions asked by Counsel for 
one of the local unions involved, on the ground that the 


local union was not technically a party to the proceedings. 


vi. 

This Court and the United States Supreme Court have 
made it clear that the Monitors are not parties to these 
proceedings. This Court has also pointed out that the litiga- 
tion between the plaintiffs and defendants continues. Cunning= 
ham v. English, 106 U.S. App. D.C. __, 269 F.2d 539 (1959). 

Under these circumstances it should be equally clear 
that, in all instances where only the parties are directly in- 
volved, there is no reason for the Monitors to participate in 
the litigation; or, if they desire to present their views as 
officers of the court, there is no need for them to employ 
outside counsel for such purpose. Therefore, in all matters 
relating to intervention proceedings by others, there is no 
basis for any participation by the Monitors or their counsel. 

- Those are proceedings which affect only the parties to the 
continuing litigation. Actually even the defendants have 
withheld active participation in such proceedings since they 
involve essentially a dispute between members of the class 


purportedly represented by the plaintiffs. 


On matters other than those relating to intervention 


the further question is presented whether the preparation or 
presentation of the Interim Reports come within the authority 
granted by the Court of Appeals in vacating the stay. It is 
submitted that they do not. The preparation of Interim Reports 
is a part of the recommendatory and advisory functions of the 
Monitors. In the preparation of such Reports there should be, 
pursuant to this Court's decision, participation by the full 


Board of Monitors which, until recently, consisted of 

three qualified and practicing attorneys, all three of whom 
had been devoting substantially all of their time to the 
monitorship. In addition, the Monitors have a staff con- 
sisting of five attorneys, together with adequate steno- 
graphic and secretarial help. It certainly was not con-— 
templated, either in the consent decree or by the decision 

of this Court, that the only function of the Board of 

Monitors and its staff was to make a preliminary determination 
that a recommendation or report should be made and, from that 
point on, hire an outside law firm to do all else that might 
be necessary. Yet it would appear that this is precisely what 
has happened. For example: A substantial Saoont of time billed 
for by the law firm was spent in the review of McClellan Com- 
mittee material. This review was presumably in connection 
with anticipated interim reports relating to some of the Union 
officers concerning whom testimony had been presented before 


the Senate Committee. Such interim reports have not yet been 
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filed, except for one relating to the General President. Until 


reports are filed there should be no assumptions or presumptions 
with respect to the position.of the defendants. And even 
though the defendants should disagree with such reports, such 
disagreement would not support a conclusion that the Monitors 
would then be involved in litigation. Disagreeqment is not 
litigation. Nor should the Monitors require outside legal 
copnsel for the purpose of informing the court of their 

view of the facts and their opinion with respect to such 
facts. Such presentation is not litigation in any sense of 
the word; and it is precisely the function for which the 
Monitors were appointed. Here, analogy to reports to the 
courts by masters is apt. Masters need no counsel to assist 


them in reporting to the courts. Why should the Monitors? 
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If a court order should subsequently be issued, and 
litigation should ensue as to the propriety of, or the extent 
of compliance with, such order, the process may then be con- 
sidered to have reached the status of litigation — certainly 
no earlier than that. 

Similarly, the taking of depositions for the purpose 
of making an interim report to the court is not a phase of 
litigation, but rather a part of the investigatory process 
which underlies the exercise of the Monitors' “recommendatory, 
consultative, and advisory" functions and their authorization 
“to report from time to time to the court with respect to 
compliance with the consent decree itself. * * *" 2 

In the light of these tests, both as to the functions 
of the Monitors as set forth in the decision of this Court, 
and as to the limited authority given to the law firm to 
participate in litigation matters, we now comment on the 


specific items set forth in the Report of the Monitors and 


in the bills for legal services: 


/2 See the proposed order submitted by the Monitor Chairman 
in which use of the law firm for the taking of depositions 
was specifically provided. Provision for such use was not 
made in the order entered by this Court. 


In commenting on the specifitt items referred to in the 
Monitors' Report and the bills for services rendered, 

the appellants will not at this time point out inaccuracies 
and misstatements “with respect to the substance of the 
préceedings, the position taken by the parties, or the 
reasons for the result. Our failure to so comment should 
not be considered an admission with respect to such matters. 


(The matters referred to in the Monitors’ 


Report wil] be designated herein by the 


same number and caption for the purpose 


of conveniently relating our comments to 

the Report.) 
A. Supreme Court of the United States 
1. Supreme Court Proceedings to Review 


nt ot. s ur a =} e 
Cunningham, 106_U.5. App. D. Cc. ? 


2. Supreme Court Proceedings to Review 
e Judgment o our nm Cunn: 
Vv. sh, oS. App. VD. ©. ; 


The proceedings in the Supreme Court to which 
reference is made either antedated the stay order or took 
place during the period of the stay. As to the matters 
which preceded the stay, a bill has already been submitted 
to and allowed by the District Court, from which allowance 
an appeal is now pending in this Court. (English v. Board 
of Monitors, No. 15670) 

Moreover, the services performed by the’ law firm 
in preparing an opposition to the Cunningham petition for 
certiorari (denied on November 16, 1959, in Cunningham Vv. 
English, 361 U.S. 997, 905) were beyond the permissible 
scope of the firm's activities. That matter related not 
to any of the monitorial functions, but rather |to a 
plaintiff's challenge to the jurisdiction of the Court. 
Whatever work needed to be.done im-connection therewith 
should, therefore, have been, and in fact was, done by 


counsel for the parties. 
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B. United States Court of Appeals for the District of 
Columbia Circuit 


3. Appeal No. 15,236 (From Order Denying 
Worion to Intervene and Vacate the Consent 
er by Distinti, Coar an ernan 

Although the firm was permitted to participate 
in the argument of this appeal without payment of fees, 
the bills submitted with the Board of Monitors’ Report 
indicate substantial charges for the preparation of the 
appellate brief, notwithstanding that this, like the 
Cunningham petition for certiorari previously referred 
to, is a matter which should properly have been handled 
by the plaintiffs alone. 


4. Appeal No. 15,339 (re Appointment of 


Ww 


5. Appeal No. 15,465 (re Local 245 
nter por 


6. Appeal No. 15,467 (re Sun Valley Interim 
Report) cra 


These are the types of matters as to which, under 
the order of this Court, the Monitors would be entitled to 
representation by an outside law firm. However, we call 
the Court's attention to the fact that a substantial part 
of the services billed for were rendered during the period 
of this Court's stay. 

7. Appeal No. 15,483 (From Denial of Cunningham 

fotion to Remove n noghue an 
onitor 
Appeal No. 15,484 (From Denial of Motion 


or Westenberg et.al. to Intervene in Order 


to Remove Chairman O'Donoghue and Monitor 


We question whether it can be "prudently and: _ 
reasonably deemed by the Board to be required in the per- 
formance of the duties of the Board" that legal counsel 

be supplied to individual members of the Board whose qual- 
ification to serve on the Board has been challenged. 
Additionally, the matter referred to in Item 8 involved 
an intervention problem which, as stated earlier, concerns 


the parties only and not the Monitors. 
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9. 


' This matter also involved only an application for 
lézve to intervene by other members of the class allegedly 
represented by the plaintiffs. It is, theré¢fore, hot 
such "litigation" as the Board can “prudently and 
reasonably" deem “to be required in the performance of 
the duties of the Board." 


C. United States District Court for the District of 
Columbia ] Se he 


10. Defendants' Motion to Stay Order Authorizing 
e ention oO ounse y e °. 
Wonitors Sayeer 
This is the type of matter as to which, under the 
order of this Court, the Monitors would be entitled to 
representation by an outside law firm. 
11. -Motion of Robert J. Coar and Anthony 
Distinti to Intervene and Oppose Appoint-— 
ment. 0: Ww ani jove Mon 
Since this matter relates to an attempt by members 
of the plaintiff class to intervene as parties, our pre— 
vious comments with respect to intervention proceedings 


are applicable. 


12. The Interim Report of August 13, 1959, Local 
Ssing Recor er 


As we stated earlier, we question whether the pre- 
sentation of a report to the court and the taking of 
depositions in preparation therefor are "litigation" within 
the meaning of this Court's order or are functions properly 


delegable by the Board of Monitors to their counsel. Further-— 


more, a substantial part Of the services billed for in this 
| 


connection were rendered during the period of this Court's 


stay. 


Motion of Josefh Westenberg et.al. to Inter- 
vene in Order to Remove 5Y Donoghue 
and Monitor 

14. Motion for Leave to Intervene by Robert 

Worris et.al. 

These matters again relate to services performed 
by the law firm in connection with attempts to intervene 
as plaintiffs, matters in which the Board of Monitors has 
no proper interest. Moreover, the services involved were 


performed during' the period of this Court's stay. 


15. Interim Report of September 14, 1959 
Sun Valley) See ER oe 


As stated earlier, we question whether the pre- 
sentation of 2 report to the court and the taking of 
depositions in preparation therefor are "litigation" 
within the meaning of this Court's order or are functions 
properly delegable by the Board of Monitors to their 
counsel. However, * we do concede that in those instances 
where legal proceedings are instituted to quash a deposition 
sought by the Monitors, they may properly avail themselves 
of counsel. 


16. Motion by John Cunningham to Remove Chairman 
moghue and Monitor Smith 


Our comment under Items 7 and 8 is applicable to 


this matter in which, as in those items, there was a 
challenge to the qualifications of individual members of 
the Board. Additionally, virtually all of the services 
were rendered during the period of this Court's stay. 


17. Motion by John Cunningham to Dismiss Amended 
Complaint 


This matter involves litigation between the 
plaintiffs and defendants only and has no relationship to 
the duties of the Board of Monitors. Additionally, virtually 
all of the services were performed during the period of the 


stay of this Court. 
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18. Westenberg et. al. Motion for Leav ‘to Inter- 
vene and File Third Party Coup istne (hscenver 
Ieee 
Since this involves a motion for leave to intervene 
as plaintiffs our previous comments are applicable. Addi-. 
tionally, all of the services involved in this particular 
matter were performed during the period of this) Court's 
stay. 
19. Motion of Defendants for Instruction to 
the Hoard of Monitors (Request for] Order 
Restricting Monitors Access to Press) 


20. Request for Approval of Fees and Order 
Directing Payment thereor to the Law Firm 


21. Motion of Defendants, Except Hoffa, for 
Rescission of Authorization Granted to 
Chairman of Board of Monitors 
These are matters as to which, under the order 
of this Court, the Monitors would be entitled to repre- 
sentation by a law firm. 
22. Interim Revort Re Local 770 
Since this matter involves the preparation, filing 
and presentation of an interim report, our comments under 
Items 12 and 15 that this is not "litigation" are applic- 
able. 
23. Motion of Edwin D. Dorsey, et.al. to Intervene 
and to Stay Proceedings Pending Grant of Motion 
0 Intervene Le Se 


Here again, since what is involved is an attempt to 


intervene as plaintiffs, our previous comments are applicable. 


Compliance with the Judgment o: s Court and 
or the District Court Relating to Teged Wis— 
use of | e of Union Funds | Funds by Owen B. Brennan B. Brennan. 


24. Motion of Board of Monitors to ms Defendants’ 


This is a matter as to which, under the order of 
this Court, the Monitors would be entitled to representation 


by a law firm. 
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25. Interim Report Re Oscar Gerak 
This matter involves the presentation of an interin 
See our'comment under Items 12, 15 and 22. 


26. Defendants’ Motion for Compliance with 
on 0: onsen ree 


27. Defendants' Motion to Require Immediate 
Compliance with Section 4 of the Consent 
Decree ee a a 
28. Motion of Defendant Hoffa for Temporary and 
Permanent Injunction and for Vacation 0 
Order Setting Hearing on Interim Report 
29. Defendants' Métion to Require Action by the 
Board of Monitors Towards Dismissal of Com- 
plaints 
These are matters as to which, under the order of 
this Court the Monitors would be entitled to representation 
by a law firm. 


30. Motion of Defendant Hoffa to Disqualify the 
rman oO e 0 onitors 


Since this matter involves the qualification of 
an individual Monitor it is not the type of litigation in 
which it is appropriate to use the services of the Board's 
counsel. 

31. Motion by Harry Bath, et.al. to Intervene 

Since this matter involves an attempt to intervene 


as plaintiffs, our prior comments are applicable. The 


Monitors have no proper interest in an effort made by mem- 


bers of the class to seek what they consider to be adequate 


representation, 


32. Defendants' Motion for a Convention 


Since this matter concerns the termination 
of the underlying litigation by the holding of ja new 
convention and elections, the Monitors can have no other 
function than to report to the court on the status of the 
monitorship and to make their recommendation as to the 
desirability of such new convention and elections. That 
function is clearly not delegable by the Monitors to 
their counsel. 


33. Defendants' Motion to Continue Hearing of 
pr 5 n Valley Interim 


por 
This is a matter as to which, under the order 
of this Court, the Monitors would be entitled to 


representation by a law firm. 


o 
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VII. 

While we: shall not comment here on all of the matters 
contained in the itemized bills of the law firm submitted with 
the Board of Monitors’ Report, it is appropriate to refer to 
certain matters which are far removed from any litigative 
function of the Board. Moreover, in view of the fact that 
the bills give a! daily time total rather than a breakdown 
of time devoted to specific matters, the defendants are unable 
to be of assistance to the Court in separating the proper from 
the improper. 

A very cursory review of the bills submitted by the 
law firm shows that it devoted an extensive period of time 
to the review of material before the Senate Select:.Committee. 


_ Much of the Senate Select Committee material thus reviewed 


has not even been made the basis of a recommendation by the 
Board of Monitors to the defendants, let alone become in- 
volved in “litigation.” In addition, the bills show that 
the law firm devoted time, not itemized as to the number 
of hours, to the question of reinstatement of paragraph 
14 of the consent decree, the paragraph which provides for 
the compensation of counsel for the plaintiffs. That matter 
is, of course, of no possible concern to the Board of Monitors. 
Among the many specific examples of wholly unwarranted 
and unauthorized activity by the law firm is the preparation, 
for the Board of Monitors, of recommendations concerning 
officers of local unions. (See bills for August 7, 10 and ll, 
1959.) Even after this Court's order of January 7, 1960, 
confining the firm to participation in "litigation", they 
continued to work on recommendations. (See bill for January 
16, 1960.) us 
As the Monitors' Report reveals, "the law firm has 
rendered continuous legal support to the Board in the areas 
of active or potential litigation related to the duties of 


the Board under the consent order." Thus it appears that 
the law firm is being used continuously to support the 


Monitors in virtually every facet of their functions. 
VIII. 


This Court is well aware of the admonition of Mr. 
Justice Frankfurter that, in sanctioning fees and other 
expenditures, a court should be the most sensitive of 
fiduciaries. Since July, 1959, when the law firm was first 
retained by the Board of Monitors, it has submitted to the 
Board bills totaling in excess of $63,000. Since this Court's 
stay was lifted in January of 1960, the firm has been billing 
at the rate of over $9,000 per month — a rate in excess of 
$100,000 per year. The cost of the monitorship, thus far 
paid or accrued, has reached about one million) dollars. Such 


a burden of costs cannot be borne by the International and 


should not be tolerated by this Court. On the; basis of past 


performance the Board of Monitors will not accept a limitation 


on the use of the law firm. The solution, therefore, is 
immediately to reinstate the stay previously entered by this 


Court and, ultimately, to reverse the order of| the District 
Court authorizing the Monitors to retain counsel, 

In connection with the burgeoning costs of the Monitor- 
ship and in view of this Court's direction to the Board of 
Monitors to comment on the future course of the monitorship, 
it is appropriate to note the motion now pending in the 
court below to authorize the International to call an immediate 
convention for election of officers. Such an election would 
substitute the democratic voice of the membership for a 
monitorship which has departed from the purposes for which 
it was created. In addition to such an election, the safe- 


guards contained in the Labor-Management Reporting and Disclosure 
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Act of 1959 would insure to the members of this union 
protection in the future equal to or greater than that 
presently afforded by the consent decree. In that way 
this "unusual manifestation of equity powers"would give 
way, as equity always should, before a statute which pro- 
vides a complete and adequate remedy at law. 


Respectfully submitted, 


of counsel: , 
1000 Hill Building 


David Previant Washington 6, D. C. 
Warner Theatre Bldg. Attorneys for the 
Milwaukee, Wisconsin Sac roe ean ne Se ie Hebraic 


CERTIFICATE OF SERVICE 
I hereby certify that copies of the foregoing memorandum 


were mailed first class, postage prepaid, this 72 aay of 


April, 1960, to each of the following: 


Martin F. O'Donoghue, Esq. 
831 Tower Building 
Washington, D. C. 


Herbert J. Miller, Jr., Esq. 
World Center Building 
Washington 6, D. C. 


Godfrey P. Schmidt, Esq. 
12 East 4lst Street 
New York, New York 


Robert Silagi, Esq. 
745 Fifth Avenue 
New York, New York 


J. Benjamin Simmons, Bea. 
101Q Vermont Avenu 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JOHN F. ENGLISH, et al. 


United States Court of Anrre 
For the Hee: 
of Coluiniig Circuit 


APR 2.9 1960 


Sh bb Lira 
CLERK 


Appellants 
District 
No. 15, 339 ~ FILED 


Ve 


JOHN CUNNINGHAM, et al. 


Appellees 


REPORT OF THE BOARD OF MONITORS 
RELATIVE TO FUTURE USE OF LEGAL 
SERVICES 


TS 


Pursuant to the Order of this Court in the above captioned 
appeal, dated April 15, 1960, the Board of Monitors hereby reports its 
present projection of ",,.the probable future course of the monitorship... 
as regards the probable length of time legal services might be needed by 


the Board of Monitors and the extent of [such/services". 


In submitting this report the Board notes that any projection 
of the length of time that legal services might be needed by the Board and 
the extent of such services must, by its very nature, involve ja substantial 
element of speculation. This is particularly true in this litigation since, 
as plaintiffs have already pointed out, - approximately ninety per cent of 
the litigation in which the Board has deemed it necessary to participate 
in by virtue of its duties under the Consent Order has been generated by 
persons other than the Board. Moreover, it must be emphasized that the 
Consent Order imposes substantial obligations upon the defendants. That 
same Order imposes upon the Board the correlative duty of assisting the 
District Court in obtaining defendants’ compliance therewith, Consequently, 


—— 


* Memorandum of llees Steve Milone, et al.... 
Report of Board of Monitors Relative to the Use of Counsel, 
cause on April 25, 1960, at p. 2. 


the extent of the legal services required by the Board will always be largely 
dictated by defendants‘ compliance with these judicially imposed obligations. 
However, in certain matters, the Board can state with a 
greater degree of certainty that it will require the assistance of the appointed 
law firm. This assistance will be necessary both for its representation before 
the District Court and in such appellate proceedings as may arise therefrom 
in which the Board deems that its duties under the Consent Order require its 


participation. These matters are a6 follows: 


bag 


1. Hearing on Interim Report of September 14, 1959. (Sun Valley) 


Two days of hearings have been held before Judge Jackson on 
preliminary motions related thereto, see items 3(b) and {i) below. 
Counsel for defendant Hoffa has stated to the District Court that 


the hearing may be of approximately two months duration. 


2. Hearing on Interim Report of August 13, 1959. (Local 245) 


3. Hearings on the following matters presently before the District 


Court: 


(a) Motion of defendant Hoffa to disqualify Chairman of the 
Board of Monitors, filed March 25, 1960. (This Motion was 
joined in by defendants other than Hoffa.) An opposition has 
been filed by the law firm and the matter is presently 


awaiting hearing. 


(b) Motion by defendants other than Hoffa for temporary 
and permanent injunction and for vacation of order setting 
hearings on Interim Report, filed March 30, 1960. (This 
Motion was joined in by defendants other than Hoffa. ) 


Oppositions were filed by the law firm and the motions 


were denied by the District Court on April 29, 1960. 


(c) Motion of Edwin Dorsey, et al., to intervene and 
for stay of proceedings in the District Court filed on 
February 15, 1960. An opposition has been filed by 


the law firm and the matter is presently awaiting hearing. 


(a) Motion of Harry Bath, et al., to intervene and to 
stay proceedings in the District Court, filed on |Maxch 31, 
1960. An opposition has been filed by the law firm and 


the matter is presently awaiting hearing. 


(e) Defendants' motion to require action by Board of 
Monitors towards disposition of complaints, filed 
March 31, 1960. Answer of the Board of Monitors is 
due May 3, 1960 and the matter is then expected to be 


considered by the District Court. | 


(f) Defendants' motion for compliance with § 11 of the 
Consent Decree, filed March 31, 1960, An opposition 
has been filed by the law firm and the matter is 


presently awaiting hearing. 


(g) Defendants’ motion for compliance with § 4of the 
Consent Decree, filed March 31, 1960. An opposition 


has been filed by the law firm and the matter is awaiting 


x 
hearing. 


(h) Defendants' motion for a convention, filed March 31, 
1960. Answer of the Board of Monitors is due jon May 1, 
1960 and the matter is then expected to go to hearing. 


Items (f) and (g) were both answered in a single pleading by the law 


(i) Defendant Hoffa's motion to continue hearing of April 27, 
1960, filed April 4, 1960. This Motion was joined in by 
defendants other than Hoffa. The answers of the Board of 
Monitors were filed on April 13, and April 12, 1960, 
respectively, The Motions were heard and denied by the 


District Court on April 28, 1960. 


{j} Possible further action in the matter of compliance 


with the judgments of this Court and the District Court 


* 
relative to defendant Owen Bert Brennan. 


() In addition to the foregoing, the assistance of the law 


firm would be required to represent the Board in the 
presentation of such interim reports relating to defendants’ 
failure to comply with their obligations under the Consent 
Order, or with the directives of the Courts, as may be 


necessary to achieve the objectives of the Consent Order. 
iit 


In the appellate courts the assistance of the law firm will be 


needed to represent the Board in the following matters: 


1. Such appeals as may arise from the disposition of the matters 
presently pending (see Section II, supra) in the District Court and 
in which the Board might deem it necessary to participate in the’ 


light of its duties under the Consent Order. 


2. Oral argument in defendants' consolidated Appeal Nos. 15, 467 


and 15,465. (These appeals relate to the orders of the District 


— nn 


* For details see Item 24, p. 21, Report of the Board of Monitors 
Relative to the Use of Counsel, filed in the above captioned appeal on April 8, 
1960. 


Court authorizing the Board of Monitors to utilize discovery 
processes for its presentation of the "Sun Valley" and "Local 


245" Interim Reports. 


3. Appeal No. 15,339. This is an appeal by defendants from 
an order appointing the law firm now pending final determination 
by this Court. The assistance of the law firm will be needed in 


these proceedings as the orders of this Court might require. 


4. Defendants' appeal from Order of District Court dated March 
29, 1960 denying defendants' motion for instructions to| the Board 
of Monitors restricting the Monitors' access to the press, etc. 


Notice of Appeal filed April 8, 1960. 
IV 


The Board of Monitors may require the assistance of the law 


firm to present its position to this Court on the following matters wherein 


Notices of Appeal have recently been filed. 


1. Defendants' appeal from an order of the District Court of 
March 14, 1960, affirming, with respect to Monitor Maher's 
petition for instructions, the informal instructions given to the 
Board by the District Court on January 19,1960. (Appeal No. 
15, 682) 
2. Defendants appeal from an Order of the District Court dated 
March 14, 1960 denying defendants' motion for rescission of the 
informal instructions to the Board of Monitors by the District 
Court rendered on January 19,1960. Notice of Appeal filed 


April 12, 1960. (Appeal No. 15,677) 


3. Defendants’ appeal from an Order of the District Court 
dated March 22, 1960 interpreting Paragraph 4(c) of "Proposed 
Temporary Rules Governing the Conduct of Autonomous Local 


Union Nomination Meetings and Elections of Officers" and ruling 


certain parties eligible. Notice of Appeal filed April 8, 1960. 


{Appeal No. 15, 685) 
Vv 


The Board of Monitors has no way of knowing, what, if any, 
litigation might be generated by its role under the Consent Order in such areas 
as the promulgation of by-laws, of proposed amendments to the International 
Constitution, or in the release of Trusteed Local Unions. The Board must 
regretfully note that in the light of defendants' past conduct, it cannot now 
state that litigation relating to the defendants’ obligations in these areas is 


j + 
not likely. 
Conclusion 


Again, the Board of Monitors notes that the amount of 
litigation, and thus the length of time that legal services will be needed and 
the extent of such services are matters substantially beyond the control of 
the Board. Accordingly, beyond the matters set forth herein, the Board 


cannot submit any more definite projection relative to its use of counsel. 


—— en 


* On May 1, 1960, the Board of Monitors will receive from Price 
Waterhouse & Co. a centralized audit system for the International Union and 
other subordinate bodies. There also will be submitted a "good standing 
membership" record keeping system. It is the earnest desire of the Board 
of Monitors that these remedial measures, significant goals of the Consent 
Order, will be accepted by the Union, and that resort to litigation in order to 
ensure their implementation will not be necessary. 


However, the Board most emphatically states to/this Court 


that every effort has been made, and will continue to be made, ‘to keep such 


legal services and the resultant expenditures, to a minimum, consistent 


with the Board's duties as a body of officers of the Court and with its 
obligations under the Consent Order. 


Respectfully submitted, 


/s/ Martin F. O'Donoghue 


ia ee 
Martin F. O'Donoghue 


Chairman, Board of Monitors 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Report of the Board 
of Monitors Relative to Future Use of Legal Services were sent by United States 
mail, first class postage prepaid, on this 29th day of April, 1960, to the 
following: 


Godfrey P. Schmidt, Esq. 
12 East 41st Street 
New York, New York 


Edward Bennett Williams, Esq. 
1000 Hill Building 
Washington, D.C. 


J. Benjamin Simmons, Esq. 
1010 Vermont Avenue 
Washington, D.C. 


Robert Silagi, Esq. 
745 Fifth Avenue 
New York 22, New York 


Seymour J. Spelman 

c/o Wasserman & Carliner 
902 Warner Building 
Washington, D.C. 


/s/ Martin F, O'Donoghue 


Martin F. O'Donoghue 


IN THE UNITED STATES COURT OF APPBkhed States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT For the 
District of Columbia Circuit 


JOHN F. ENGLISH, et al., FILED APR 141960 
Appeliants Soph Moat” 
CLERK 


v. No. 15, 339 
JOHN CUNNINGHAM, et al., 


Appeliees 


SUPPLEMENTAL REPORT OF BOARD 
OF MONITORS RELATIVE TO USE 
OF COUNSEL 


ET 


As required by the order of this Court of January 
7, 1960 in the above captioned case, the Board of Monitors on 
April 7, 1966 submitted to this Court a Report relative to the use 
of counsel. In that Report, the Board noted that the detailed state- 
ment of fees and costs for the month of March, 1960 had not yet 
been submitted to the Board by the law firm, but that immediately 
upon its submission it would be transmitted to the Court for incor - 
poration as an exhibit to the Report. * 

Accordingly, the Board of Monitors herewith submits 
the detailed statement of fees and out of pocket expenses submitted 
by the law firm of Kirkland, Ellis, Hodson, Chaffetz & Masters 
for the period March 1 - 31, 1960. 

Also submitted is an Amended Statement of Fees and 


Out Of Pocket Costs'from July 23, 1959 to March 31,1960, reflect- 


ing all figures shown in the monthly detailed statements including 


the out of pocket costs for March, 1960 which could not be included 
in the corresponding exhibit of the original Report. 

Respectfully submitted, 

/s/ Martin F. O'Donoghue 


Martin F. O'Donoghue 
Chairman, Board of Monitors 


—— 


* Report, p. 4, footnote. 


AMENDED STATEMENT OF FEES 
AND OUT_OF POCKET COSTS * 


July 23, 1959 March 31, 1960 


Total Fees Cos Total 


7/23 - 7/31 58 110 1/4 $ 2,437.50 $:12,62 $ 2,450.12 
8/1 - 8/31 327 1/2 478 1/4 9,435.00 115,01 9,550.01 
9/1 - 9/18 200 _ 3/4 318 1/4 6,536.25 49,05 6,585.30 


586 1/4 906 3/4 $18,408.75 $176.68 $18,585.43 


9/19 - 9/30 130 1/4 181 3/46 $3,498.75 $17.99 $3,516.74 
10/1 -10/31 226 1/2 342 1/2 7,477.50 120,86 7,598.36 
12/1 -11/30 118 1/2 191 1/4 3,960.00 154,94 6,116.94 
12/1 -12/31 26 1/2 79 3/4 1,995.00 4.05 1,999.05 
1/l -1/7 _13:1/2 - 13 1/2 405.00 -| 405.00 


307 501 3/4 808 3/4 $17,336.25 $297.84 $17,634.09 


1/8 - 1/31 86 3/4 159 1/2 246 1/4 $ 4,995.00 $292.76 $ 5,287.76 
2/1 - 2/29 117 3/4 454 3/4 572 1/2 10,353.75 535.08 10,888.83 
3/1 - 3/31 132 398 1/4 30 1 9,933,751 -10 11,019 


336 1/2 1,012 1/2 1,349 $25,282.50 $1,913.94 $27,196.44 


Hours 
P A tal Fees Costs Total 


GRAND TOTAL 964 2,100 1/2 3,064 1/2 $61,027.50 $2,388.46 $63,415.96 


The fees are based on the rate of $30 per hour for partners and $15 per 
hour for associates set by the District Court's order of July 23, 1959, 
appointing counsel. To this date no charges have been incurred reflecting 
the maximum $35 per hour fee set by the District Court for senior partners. 
Under the heading "Hours" the letter "P" indicates Partner, and the letter 
"A" represents associates. | 
This statement reflects the application of 9 hours less time by the 
associates of the firm during the month of March 1960 than was represented 
in the original Report which was drafted before the detailed statement of 
fees and out of pocket expenses for March was submitted to the Board. Also, 
this statement includes the out of pocket costs which were not available 

at the time the original Report was filed. 


LAW OFFICES OF 


KIRKLAND, Ercis, HODSON, CHAFFETZ & MASTERS 
WORLD CENTER BUILDING-16W AND K STREETS, NW. 
WAS HINGTON.6, D.C. MAIN OFFICE 
PRUDENTIAL PLAZA 


TELEPHONE STERLING 93-3200 CHICAGO |, ILLINOIS 


April 14, 1960 


The Board of Monitors, 
Suite 502, 

1411 K Street, N.W., 
Washington, D.C. 


Attention: John J. Cassidy, Esq. 
Gentlemen: 
Enclosed please find our statement for legal services 


rendered during the period March 1, 1960 through March 31, 1960, 
together with out of pocket expenses. 


The accompanying memoranda constitute a detailed 
explanation of the nature of these services, together with the number 
of hours spent each day by partners (P) and associates (A) of this 
firm. At the end of each billing period, the hourly totals of work 
performed by partners and associates are multiplied by the applic- 
able rates approved by the district court. To this date, no work 
has been performed at the maximum rate. 


Sincerely 


KIRKLAND, ELLIS, HODSON, CHAFFETZ & MASTERS 


By: /s/ Herbert J. Miller, Jr. 


Herbert J. Miller, Jr. 


Board of Monitors April 14, 1960 
Suite 502 

1411 K Street, N.W, 

Washington, D.C. 

Attention: John J. Cassidy, Esq. 


To KIRKLAND, ELLIS, HODSON, CHAFFETZ & MASTERS, Dr. 
World Center Building-16th and K Streets, N. W. 
Washington 6, D.C. 


IN THE MATTER OF 


Legal services rendered 


Miller-consideration of pleadings and 
memoranda re Dorsey intervention; conf, Mr. 
DuCoeur re same; revision of compliance 
motion re Brennan; analysis of memorandum re 
defendants' compliance with judgment of Court , 
of Appeals. 

DuCoeur-research re Dorsey motion to 
intervene and stay proceedings in district court; 
preparation of memorandum re same. 

Larroca-research re discovery re Local 245 
Interim Report. 

Willens-preparation for Detroit depositions 
re Sun Valley Interim Report; review of Mr, 


Hewitt's deposition; research re appeals Nos. 
15, 465 and 15, 467. 


Miller-tel. conf. Mr. Fitzgerald; tel. conf. 
Mr. O'Donoghue; tel. conf. Mr. Bergan; to 
district court re Dorsey intervention motion, 

Larroca-tel, conf, Mr. E. Maher re New 
York depositions re Sun Valley Interim Report; 
preparation re same; research re motions to 
restrict Monitors" access to press and to restrict 
Chairman's authority. 

Willens-research re appeals Nos. 15, 465 
and 15, 467; preparation for Detroit depositions 
re Sun Valley Interim Report. 


Miller-conf, Mr. Larroca re various 
motions to be argued March 7, 1960; prepara- 
tion for Detroit depositions re Sun Valley 
Interim Report. 

Larroca-research re motions to restrict 
Chairman's authority and to restrict Monitors’ 
access to press; research re motion re fees, 

Willens-research re finality of orders re 
appeals Nos. 15, 465 and 15, 467; correspondence 
and preparation for Detroit depositions re Sun 
Valley Interim Report. 


Miller-conf, Mr, DuCoeur re Dorsey 
petition for stay of proceedings; preparation 
for argument re motion to restrict Monitors! 
access to press; preparation for Detroit 
depositions re Sun Valley Interim Report; tel, 
confs, Measrs. Cazsidy and Cohen. 

DuCceur-anz!ysis and research re Dorsey 
petition for stay to Cour: of Appeals pending 
filing of petition fur maudamus and/or appeal. 

Willens-research re appeals Nos. 15, 465 
and 15, 467; review of muterials for Detroit 
depositions re Sun Valley Interim Report; 
obtaining Buffalino deposition from district 
court, 


Larroca-conf, Mr, O'Donoghue re motions 
to be argued March 7, 1960, 


Willens-research re appeals Nos. 15, 465 
and 15,467; review of materials re Detroit 
depositions re Sun Valley Interim Report. 


Miller-conf. Mr. DuCoeur re Dorsey case; 
at district court re motions to restrict Monitors' 
access to press and other matters; preparing for 
Detroit depositions re Sun Valley Interim Report; 
tel. conf. Mr. Fitzgeratc. 

DuCocur-research re appealability of denial 
of Dorsey arplicaticn for stay; drafting opposition 
to Dorsey petition for stay in Court of Appeals in 
No, 15, 605. 

Willens-review of exhibits and other docu- 
ments for Detroit depositions re Sun Valley Interim 
Report. 71/4 21 


Miller-preparation for and taking of 
depositions in Detroit re San Valley Interim 
Report. 

Griffith-review of pleadings re Dorsey 
application for stay in Court of Appeals; conf. 
Mr. DeCoeur re same. 

DuCoevr-rescarch re appealability of 
denial of Dorsey application for stay: drafiing 
opvosition to Dorsey petition for stay 3n Court 
of Appeals (No. 15, 605). 

Larroca-corf. Messrs. O'Donoghue and 
Yardel re various litiga*ion matters; research re 
Local 245 Interim Ropozt discovery matters; 
tei. conf. Mr. Millar 22 Detroit depositions re 
Sun Vatiey; conf, Ir. Cohen re Loca: 770 interim 
Report; confi Mr. Cassidy re status of litigation. 

Willens-preparation for and taking of 
depositions in Detroit; preparation for further 
deposi-ions. 


Miller-preparation for end taking of 
depositions re Sun Valley Intez-im Report in 
Detrcit. 

DuCoeur-drafted and filed opposition to 
Dorsey petition for stay in Court of Appeals 
(No. 15,605); drafted motion for leave to file 
said opposition. : 

Larroca-submission of Notices of Deposi- 
tion to Judge Letts re Sun Valley and Local 245 
Interim Reports; research re materials re Local 
245 Interim Report; tel. conf. Mr. Handel re 
Local 770 and Oscar Gerak Interim Reports. 

Willens-preparation for and taking of deposi- 
tions re Sun Valley Intezim Report in Detroit. 7-1/2 


Miller-preraratios for and taking of deposi- 
tions re Sun Valic; Intezim Report in Detroit. 

Larroca-prerarei order re fees and submitted 
same to Judge Le‘ts; tel. conf. Mr. Bergaa; tel. 
confs. Mr. Foret.:viard Mr. Bergan re Lesal 245 
depositions; anatys*s of Local 770 Interim Keoort 
re preparation for hearing; tel. conf. Mr. Coben re 
same; prepazed Notices of Deposition re Local 245 
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Interim Report; tel. conf. Warren Woods re 
Dorsey intervention. 

Willens-preparation for and taking of 
depositions re Sun Valley Interim Report in 
Detroit. 


Miller-preparation for and taking of 
deposition of Mr. McCarthy; travel to D.C. ~ 

DuCoeur-research re appealability of 
numerous orders of district court in 
Cunningham v. English. 

Larroca-at district court re Notices of 
Deposition re Local 245 Interim Report; 
research re Local 245 materials; correspondence 
to local attorney in Springfield, Missouri; tel. 
confs. Messrs. O'Donoghue, Bergan, Lang and 
Schmict. 

Willens-preparation for and taking of 
deposition of Mr. McCarthy; travel to D.C. 


Miller-consideration and analysis of Smith 
& Boling matter; conf. Mr. Larroca re Monitor 
litigation. 

Larroca-conf. Mr. Miller re Monitor 
litigation. 

Willens-research re appeals Nos. 15, 465 
and 15, 467; review of status of Monitor litigation. 


Miller-consideration of Smith & Boling and 
Feldman transcripts; consideration of Dorsey 
and Schmidt pleadings in intervention case; 
consideration of oppositions to Michigan Conference 
audit; research re rights of trustees; redrafting 
order re revolving fund; conf. Mr. Cassidy re 
same; conf, Mr. Cutler re trustee audits; conf, 
Mr. Larroca re New York depositions re Sun 
Valley Interim Report; conf, Mr. Willens re 
Detroit exhibits re Sun Valley Interim Report. 

Cutler-conf. Mr. Miller re trustee audits. 

DuCoeur-research re appealability of 
numerous orders of district court in Cunningham 


v. English. 


7-1/2 


10-1/2 
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Larroca-tel. conf. and letter to Mr, 
Forehand re Local 245 Interim Report depositions; 
tel. conf. Messrs. Schock and Bakewell in St, 
Louis re same; tel. confs. Mr. Pakula re New 
York depositions re Sun Valley Interim Report. 

Willens-consideration of exhibits secured 
in Detroit depositions re Sun Valley Interim 
Report; tel. conf. Mr. Fitzgerald re same. 


Miller-research re Smith & Boling Interim 
Report; tel. confs. Messrs. Fitzgerald, Bergan, 
Cassidy and O'Donoghue. 

DuCoeur-conf, Mr. Willens re appellate 
brief in Nos. 15, 465 and 15, 467. 

Larroca-tel. conf. Mr. Pakula re New York 
depositions re Sun Valley Interim Report; prepara- 
tion and submission of additional Notices of 
Deposizion ze Local 245 Interim Report at district 
court, tel, conf. Mr. Bergan re fees and hearing 
cn Locul 770 Interim Report. 

7illens-conzideration and analysis of 
appeYicnts' brief ir Nos. 15,465 and 15, 467; 
initia: sesearch re response; correspondence re 
Detroit depositions re Sun Valley Interim Report. 


Miller-conf. Mr. Larroca and Mr. Willens 
re Springfield depositions and New York deposi- 
tions; two tel. confs. Mr. Bergan re Local 245 


proposed motion to quash; conf. Mr. Willens re 
appeals Nos. 15, 465 and 15, 467 and Detroit 
exhibits. 

DuCoeur-research re methods available to 
obtain audit of union welfare trust fund. 

Larroca-tel, conf. Mr. Pakula re New 
York depositions; tel. conf. Mr. Forehand re 
Springfield depositions and subpoenas; conf. Mr. 
Willens re same; final arrangements for Spring- 
field and St. Louis depositions re Local 245 
Interim Report. 

Willens-research re appeals in Nos. 15, 465 
and 15, 467; review of Detroit exhibits; duplication 
of same for Mr. Fitzgerald; tel. conf. Mr. 
Fitzgerald re same; preliminary review of pertinent 
materials re Local 245 Interim Report. 


2-1/4 


1 


17-1/2 


se 


Miller-tel, confs. Messrs. Bergan and 
Cohen re litigation; studying brief in Nos. 

15, 465 and 15, 467; preparing for New York 
depositions; conf. Mr. Larroca re New York 
depositions. 

DuCoeur-research re methods available 
to obtain audit of union welfare trust fund, 

Larroca-preparation for New York deposi- 
tions; tel. conf. Messrs. E. Maher and Pakula; 
_review of material re New York witnesses; conf, 
Mr. Willens re Local 245 depositions; research 
re same. 

Willens-preparation for St. Louis deposi- 
tions; continued research re preparation of brief 
in appeals Nos. 15, 465 and 15, 467; preliminary 
draft of statement of facts and jurisdictional 
argument, 


Miller-in New York taking depositions of 
Messrs. Bach, Burris, Clifford and Blum re 
Sun Valley matter. 

DuCoeur-research re beneficiaries’ right 
to compel audit of union welfare trust fund, 

Larroca-in New York taking depositions of 
Messrs. Bach, Burris, Clifford and Blum. 

Willens-research re appeals Nos. 15,465 
and 15, 467; preliminary draft; preparation for 
St. Louis depositions re Local 245 Interim Report; 
completion of depositions and subpoena forms; 
correspondence re same, 


Miller-conf. Messrs. O'Donoghue and 
Cassidy re Smith & Boling. 

Willens-research re appeals Nos. 15, 465 
and 15, 467. 


Willens-preparation for St. Louis deposi- 
tions; research re appeals in Nos. 15, 465 and 
15, 467; continued drafting of brief. 


Tisl2 


17-3/4 
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Miller-conf. Mesers. Larroca and Willens 
re deposition and other procedures for Springfield 
depositions re Local 245 Interim Report; research 
and preparation for argument of motion to restrict 
Monitors' access to press; conf. Mr. Larroca re 
same; conf. Mr. Cassidy; conf. Mr. DuCoeur re 
Brennan matter. 
DuCoeur-drafted memorandum re means to 
obtain audit of union welfare trust fund. 
Larroca-preparation for Springfield deposi- 
tions re Local 245 Interim Report; conf. Mr. 
Cassidy and Mr. Willens at Board of Monitors re 
game; consideration of proposed oral argument re 
motion to restrict Monitors' access to press. 
Willens-research on appeals in Nos. 15, 465 
and 15, 467; preparation for St, Louis and 
Springfield depositions re Local 245 Interim 
Report; conf, at Board of Monitors with Mr, 
Cassidy. 5-1/2 


Miller-preparation for and to district 

court re argument on motion to restrict Monitors‘ 

access to press; tel. conf. Mr. O'Donoghue. 
Larroca-travel to Springfield; confs. Mr. 

Willens re Local 245 Interim Report matters; 

tel. conf. Mr. Mcintyre. 
Willens-final prevaration for Local 245 

depositions; travel to Springfield; review of 

documents pertinent to Springfield depositions. 4-1/2 


Miller-tel. conf. Mr. Willens re Spring- 
field depositions re Local 245 Interim Report; 

B g Brennan matter; tel. confs. Mr. 
Cassidy and Mr. O'Donoghue; tel. conf. Mr. 
DuCoeur re Dorsey intervention case; tel. conf, 
Mr, Larroca. 

DuCocur-research re opposition to Dorsey 
motion to intervene. 

Larroca-at Springfield taking depositions 
of five witnesses re Local 245 Interim Report; 
conf. Mr. Willens re same; conf. Messrs. 
Bergan and Leary; review of materials for 
subsequent depositions. 


17-1/2 


19-1/2 


Willens-depositions in Springtield re 
disappearance of Local 245 records; conf. 
Messrs. Bergan and Leary; review of materials 
for subsequent depositions. 


Miller-conf. Mr. Kaligridis re Feldman 
case; conf. Messrs. O'Donoghue and Cassidy re 
Brennan and other matters; tel. conf. Mr. Willens 
re Springfield depositions; studying oppositions 
to Dorsey intervention; conf, Mr. DuCoeur re 
same; studying Gerak report opposition; tel. conf. 
Mr. Larroca. 

DuCoeur-drafted opposition to Dorsey 
motion to intervene. 

Larroca-at Springfield taking depositions 
of seven witnesses; confs. Mr. Willens re same. 

Willens-further depositions of union 
witnesses in Springfield, Mo. 


Miller-tel. coni. Mr. McArdle re Brennan 
matter; tel. confs. Messrs. Cohen, Allder and 
Cassidy; work on Brennan matter; conf. Mr. 
DuCoeur. 

DuCoeur-drafted and filed opposition to 
Dorsey motion to intervene; research re 
admissibility of finding of fact by administrative 
tribunal in court proceeding. 

Larroca-travel to St. Louis; deposition of 


Charles P. Chuckray and Mr. Mcintyre; conis. 
Mr, Willens re above; travel to Washington, D.C. 
Willens-travel to St. Louis for further 

depositions; preparation for such depositions; 
depositions of Messrs. McIntyre and Chuckray in 
St. Louis; return to Washington, D.C. 


Miller-conf. Messrs. O'Donogbue and 
Cassidy re Gerak and Par. 1(e) Reports; prepar- 
ing oral argument re same. 


Miller-preparing for motion to compel 
compliance with Par. 1(e) and to district court 
to argue same; tel. confs. Messrs. Herz, 
O'Donoghue and Previant re stipulations; tel. 
conf. Mr. Cohen, Mr, Smith and Mr. McArdle; 
reviewing notes in preparation for rebuttal 


4-1/2 


2 


4 


28-1/2 
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argument; reviewing Gerak file; conf, Mr. 
Willens re Local 245 depositions. 

Willens-legal research for brief in Nos. 
15, 465 and 15, 467; review of statement of the 
case; correspondence re Local No, 245 
depositions. 


Miller-reviewing notes re oral arguments; 
presented oral argument re motion to compel 
compliance with Par. 1(e) of judgment (Brennan 
matter); presented oral argument re Gerak case; 
tel, conf. Mr. Cassidy; checking motion to stay 
exceptions; tel. conf, Mr. Allder re depositions; 
reviewing motion re Local 770 matter. 

DuCoeur-drafted and filed motion to extend 
time in which to answer three motions filed by 
defendante for compliance with consent decree; 
drafted opposition to defendants’ motion to stay 
instruction re law firm and staff hirings to 
Chairman of the Board of Monitors; confs. with 
Messrs. Miller and Cassidy re above. 

Willens-legal research re appeals brief in 
Nos. 15,465 and 15, 467; redrafting of portions 
of argument, 6-1/2 


Miller-to Monitors’ office for conference 
Messrs. O'Donoghue and Cohen and interviewing 
witnesses; studying and revising proposed 
stipulation; tel. conf. Mr. Allder; reviewing 
Local 770 matter; conf. Mr. DuCoeur re pending 
litigation in district court. 

DuCoeur-drafted and filed opposition to 
defendants‘ motion to stay instructions re law 
firm and staff hiring to Chairman of Board of 
Monitors! drafted order extending time to answer 
defendants' compliance motions; tel. conf. and 
letter to local attorney re Indianapolis depositions. 


Miller-conf. Messrs. DuCoeur, Willens 
and Larroca re several pending matters in district 
court; tel. conf. Mr. Herz re Welfare Fund audit; 
tel. conf. Mr. Allder; preparing motion to extend 
time; tel. conf. Messrs, Smith and Mullin re 


15-1/2 


Total 
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Smith ouster appeal case; conf, Mr, DuCoeur 
and Mr. Larroca re same. 

DuCoeur-preparation for oral argument 
in Nos. 15, 483 and 15, 484; drafted statement 
for filing with Court of Appeals re Smith 
removal. 

Larroca-preparation of various motions to 
extend time; conf. Mr. Willens re Smith ouster 
case in Court of Appeals; research re Indianapolis 
phase of Sun Valley Interim Report; research re 
report to Court of Appeals re law firm. 

Willens-continued legal research re powers 
of a court of equity to use discovery powers re 
revision of brief in appeals Nos. 15,465 and 


15, 467. 4-1/4 21 


SOSSSSSSSSSHSSHSSHSSHHSHSSSSHSSHSHEHSSSHSTSSEO® 132 ! 


Partners 132 hours at $30.00 per hour ......eseee 
Associates 398-1/4 hours at $15.00 per hour ....... 


cabs 21,45 
telegrams 9.01 
steno overtime 71, 58 
certified copies of pleadings 1,20 
certified copies of notices of 

deposition 10. 80 
certified copies of 2 documents 1, 40 
photostats 2. 45 
New York trip (3/18) 112. 68 
Court, witness and service 

costs for New York depositions 65. 50 
long distance telephone calls 74. 69 
Detroit trip (3/7 - 3/11) 185. 98 
St. Louis and Springfield trip 

(3/22 - 3/25) 510, 21 
overtime dinners and cabs 19.15 


eee eee eee eee SSSSSSSHHSSSASESFSSSCHSSSSERSSOSOSOS OS 


398-1/4 


|$ 3,960.00 
5, 973.75 


1, 086.10 


| $11, 019. 85 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing 


Supplemental Report have been sent by United States mail, 


first class, postage prepeid, this 14th day of April, 1960 to the following: 


Gedfrey Schmidt, Esq., 
12 East 41st Street, 
New York, New York. 


J. Benjamin Simmons, Esq., 
1019 Vermont Avenue, N.W., 
Washington, D.C. 


Edward Bennett Williams, Esq., 
1000 Hil) Building, 
Washington, D.C. 


/s/ Martin F. O'Donoghue 


—— nn 


Martin F. O'Donoghue, Chairman, 
Board of Monitors. 


States Court of Appeais 


IN THE UNITED STATES COURT OF For the 
FOR THE DISTRICT OF COLUMBIA CIRCUDG i721 of Columbia Coral 


FILED pec? 1 1959 
JOHR F. ENGLISH, et al., SF ub. 4). Maran” 
corre 


No. 15, 339 
Appellees 


MEMORANDUM REQUESTED BY THE COURT 
CONCERNING THE DUTIES CF THE IAN FIRM 
At the request of the Court, the Board of Monitors 
hereby submits the following statement which outiines the 
Board's concept of the duties which should be performed by the 
taw firm, the retention of which was authorized by order of the 
District Court dated July 23, 1959. The law firm should be 


and handling of litigation involving 
Monitors, er the construction or validity of the Consent Order 
ineluding the necessary preparation prior to appearance in Court. 
gxamples of such litigation include (a) the 
collateral attacks upon the Consent Order recently rejected by 
this Court in Distinti, et al., V- Cunningham, et al., No. 15236 
(D. ¢. Cir. November 9, 1959), and actions brought in the 
federal district court in New York to enjoin the monitorship; 
(>) the four presently pending appeais involving sttempts to 
Chairman O'Donoghue and Monitor Saith, and appeals from 
authorization of limited discovers:/procedures; (c) actions 
the district court to seek complianes with Moniterial 
tions. 


2. Assist the Board of Monitors in evaluating specified 


factual situations referred to the firm by the Board for 
déetermining whether they constitute remediabie violations of 
the Consent Order warranting report to the district court and 
the institution of compliance proceedings. 
For example, this function, performed by the law 
firm, was instrumental in the development of the Interin 
Reports concerning apparent violations of the Consent Order in 
the Sun Valley and Local 245 matters. 
3. Represent the Board of Monitors in| the compilation 
and presentation of reports of alleged violations of the Consent 
order to the District Court together with supporting evidence. 
To this end, the law firm would assist the Board by implementing 
its limited discovery powers and presenting and supporting 
Interim Reports and other material directed toward appeliants* 
compliance with their obligations. 
In view of the above the Board of Monitors believes that 
the second paragraph of its order of Judge Letts dated July 23, 
1959 appointing counsel may properly be amended to read: 
"ordered, that the petition be and the same is hereby 
authorized 


granted and that the Board of Monitors is 

to engage the services of said firm to represent the 
Board of Monitors in litigation which involves this 
Board, or individual members thereof, or the Consent 
order of January 31, 1958, including investigation 
preparation and utilization of authorized discovery 
procedures as may be necessary by reason of such 
litigation." Teas 


Fees of counsel, of course, would always be under the 
continuing superwision of and subject to approval by the Board 
of Monitors and the district court. 


Within these guidelines, the Beard is convinced that 
the assistance of counsel will significantly facilitate the 
realization of conditions unéer which persanent elections may 
be held consistently with the rights of the rank and file 
Teamster membership. Thus, 4t will hasten the return of the 
International to full autonomy and the termination of the 
Monitorship. 

To withhold from the Board the means necessary to 


accomplish the salutary odjectives of the Consent Order can 
only prolong the monitorship, and effectively piaces a 
premium on appellants’ noncompliance with their judicially 


4mposed obligstions. 
Respectfully submitted, 


CEREIPICATE OF SERVICE 


I hereby certify that on December 21, 1959, I 
delivered by hand copies of the foregoing Memorandum Requested 
by the Court Concerning the Duties of the Lew Pirm to each 
of the following or his authorized representative: 


Béward Bennett Williams, Esquire 
1000 Hill 
Washington 


Attorney for Defendants 


Jacques M. Sehiffer, Esquire 
and 


J. Benjamin Simmons, Esquire 
1010 Vermont Avenue, N.W. 
Washington 5, D. C. 


Attorneys for Cunningham 


Urntet StetesiCrert-ef Ave 
District of Colusa, Cleeuis 


DEC 21 
No. 15,339 Poayil b) Mltrif? 
COERK 


At the request of the Court, the Board of Monitors 
hereby submits the following statement which outlines the 
Board's concept of the duties which should be performed by the 
law firn, the retention of which was authorized by order of the 
District Court dated July 23, 1959. The law firm should be 
utilised by the Board to: 

L. Represent the Board of Monitors in the preparation 
and handling of litigation involving the Board or individual 
Monitors, or the construction or validity of the Consent Order 
ineluding the necessary preperation prior to appearance in Court. 

/ Examples of such litigation include (a) the 
collateral attacks upon’ the Consent Order recently rejected by 
this Court in Distinti, et al., v. Cunningham, et a1.,¥o.15236 
(D. C. Cir. November 9, 1959), and actions brought in the 
federal district court in New York to enjoin the monitorship; 
(>) the four presently pending appeals involving attempts to 
remove Chairman O'Donogime and Monitor Smith, and appesls from 
the authorization of limited discovery procedures; (c) actions 
in the district court to seek compliance with Moniterial 
recomer!.ations, 


<Q 


2. Assist the Board of Monitors in evaluating specifi 
factual situations referred to the firn by the Board for 
determining whether they constitute remediable violations of 
the Consent Order warranting report to the district court and 
the institution of compliance proceedings, 

For example, this function,performed by the law 
firm, was instrumental in the development of the Interin 
Reports concerning apparent violations of the Censent Order in 
the Sun Valley and Local 245 matters. 
3. Represent the Board of Monitors in the compilation 
and presentation of reports of alleged violations of the Consent 
Order tu che District Court together with supporting evidence. 
this end, the law firm would assist the Board by implementing 
ts limited discovery powers and presenting and supporting 
terim Reports and other material directed toward appellants! 
ompliance with their obligations. 
In view of the above the Board of Monitors believes that 
© second paragraph of its order of Judge Letts dated July 23, 
959 appointing counsel may properly be amended 


Fees of counsel, of course, would always be under the 
tinuing supervision of and subject to approval by the Board 
Monitors and the district court. 


ae 


Within these guidlines, the Board is convinced that 
the assistance of counsel will significantly facilitate the 
realization of conditions under which permanent elections may 
be held consistently with the rights of the rank and file 
Teamster membership. ‘Thus, it will hasten the return of the 
International to full autonomy and the termination of the 
Monitorship. 

fo withhold from the Board the means necessary to 
accomplish the salutary objectives of the Consent Order can 
only prolong the monitorship, and effectively places a 
premium on appellants' noncompliance with their judicially 


imposed obligations. 
Respectfully submitted, 


CERTIFICATE OF SERVICE. 


I hereby certify that on December 22, 1959, I d 
delivered by hand copies of the foregoing Memorandum Requested 
by the Court Concerning the Duties of the Law Firm to each 
of the following or his authorised representative: 


Edward ee Williams Esquire 
1000 Hill Bu: 
Washington 6, 

Attorney ra Defendants 


Godfrey P. Schmidt, Esquire 

12 East 4ist Street 

New York 17, New York 
Attorney for Plaintiffs 
(exeept Cunningham ) 


icant Schiffer, Esquire 


J. Benjamin Simmons, Esquire 
ate Vermont Avenue’ N.W. 


Cc. 


5» 
Attorneys for Cunningham 


~ Uniten sce eke of App 
IN THE UNITED STATES COURT 
FOR THE DISTRICT OF COLUMBIA CIRCOIT: of Columbia. Cir? 


JAN 12 1960 
JOHN F. ENGLISH, ET AL., 3 
Appellants S ‘ o 


¥. No. 15,399 
JOHN CUNNINGHAM, ET AL., 
Appelices 


MANE MONITORS" LAW FIRM 
During the course of the oral argument of this appeal, 
the Chairman of the Board of Monitors was asked by the Court 
ther he would consent to a limitation on the use of the law 
firm which the Board of Monitors retained pursuant to the Dis- 
trict Court’s order of July 23, 1959, the order from which 
this appeal is taken. The Chairman advised that he would and, 
the invitation of the Court, submitted a memorendum setting 
orth these “limitations” on December 21, 1959. This memorandum 
sebuitted in response therete- 
Basically, it is appellants’ contention thet the 
uthorization to retain counsel finds no support in paragraph 12 
£ the Consent Order - cencededly the only paragraph on which 


ach an order could be based and the paragraph on which the plea 


or a law firm was founded (J.A. 9) - and that the Board has no 
tatus such as would entitle them to counsel as a matter of 
ight. This being so, appellants are not able to agree that 
“limitation” on the use of counsel would justify what they 
t is an improper order. 
The Monitors are, of course, court officers but this, in ay of 
tselZ, dees not justify their retention of counsel. 


eivership cases at page 10 of the Monitors’ brief are whelly 
pposite. 


EpwarD BENNETT WiLUAES 
1000 MILL BUILDING 
WASHINGTON @, D. C. 


- 2 he 
or fact, hewever, the memorandum submitted by the 
Chairmen is in no way a limitation en the functions of the 
law firm, but simply sets forth in more grephic detail what 
the order appealed from (J.A. 24) left unsaid, but understood. 
Thus, when the Chairman's proposed “limitation” substitutes 
“te represent the Board of Monitors in litigation which 
Anvelves this Board, or individual members thereof, or 
the Consent Order of 3a Si, 1956, investi- 
gation preparation and s tion of au iscevery 


da 
procedures’ as may be necessary by reason ef euch liti- 
gation” 


“such purposes be reasonable essary in the 
soumace of their ? [the Board's] quties a e said Consent 
le 


appellants are able to ascertain no significant difference. 

: The very first page of the Chairman's memorandm, which 
indicates the type of case in which counsel would be used, epi- 
tonizes appellants’ objections: (a) attempts to intervene and 
collateral attacks on the Consent Order - attempts to intervene 
Sleek nome he Tsatanted x ee eaet hora ne Pant ae 

on ide the inte tion is Ly <b) s 

a lish = -— U.S.App.D.C. ~—, --, 269 F.2d 
which afford 5 aig & Sp all these Menttors te participate.” 
r randum in was submitted © 


is supplied) The memor a 
wi % even notice to Moniter Maher. twithstanding whatever 


lants should have been raennareed: 
xy 


In Distin et al. v. ham. @¢ ai., No. 15,236, the 
Board of lositoss rs was the aaT entity cppesing in tien 
the 


plaintiffs in this Court. 
the Consent Order. 
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OF MONITORS LAW FIRM 
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During the course of the oral argument of this appeal, 

the Chairman of the Board of Monitors was asked by the Court 

ther he would consent to a limitation on the use of the law 
firm which the Board of Monitors retained pursuant to the Dis- 
trict Court's order of July 23, 1959, the order from which 
this appeal is taken. The Chairman advised that he would and, 
n the invitation of the Court, submitted a memorendum setting 
forth these “limitations” on December 21, 1959. This memorandum 


submitted Ap response therete. 
Basically, it is appellants’ contention that the 


uthorization to retain counsel finds no support in paragraph 12 
£ the Consent Order — cencededly the only paragraph on which 
ach an order could be based and the paragraph on which the plea 
or a law firm was founded (J.A. 9) - and that the Board has no 
tatus such as would entitle them to counsel as a matter of 
ight. This being so, appellants are not able to agree that 

“limitation” on the use ef counsel would justify what they 
ubmit is an improper order, 


The Monitors are, of course, court officers but this, in and of 
tself, dees not justify their retention of counsel. re- 
conor eivership cases at page 10 of the Monitors’ brief are whelly 
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Chairmen is in no way a limitation en the functions of the 

law firm, but simply sets forth in more graphic detail what 

the order appealed from (J.A. 24) left unsaid, but understood. 

Thus, when the Chairman's proposed "limitation" substitutes 
ssedmesamns dtasrete chiens ta atetaetca te 
the Censent Order of January 31, 1958, 


mer preparation and utilization of au discovery 
as may be necessery by reason of such liti- 


gation” 


“such purposes as may be reasonable scary in the 
aoutee of their 1 Board's/ duties sander” said Consent 


appellants are able to ascertain no significant difference. 

3 The very first page of the Chairman's menorandm@, which 
indicates the type of case in which counsel would be used, epi- 
tonizes appellants’ objections: (a) attempts to intervene and 


collateral attacks on the Consent Order — attempts te intervene 


clearly sheuld be litigated by the parties, mr, —— that 


Pty on ide the intervention is is 


lish Ve u. Ss. App.D.C, —, —=* 269 F.2d 
$17, 70° 680" t1SES) sa aie roy Monitere meee must use procedures 
which afford — ‘or ali ail three Meait to participate.” 
pete suppl The memorandum in submitted - 
t even strom to Monitor Maher. 
directions sme Letts may have given Chai 
a matter of this importance the Monitor 
lants should have been consul ted. 


et al. v. Schmidt,et a Shexs 183-180, = wen 
5.0.N.Y., where parties appesred re 
the attack en say Seite dismissed. 


| £ and participation in discovery proceedings. This latter is 
area which, in appellants’ view, improperly modifies the 
t Order and expands the scope of the Monitors thereunder 
ee this attempt to retain counsel is merely a foere- 
This would invelve the exercise by the Monitors of 
investigatery power - power not cven envisioned by the 
drafters of the Consent Order - and was intended to involve, 
despite the assurances of the Chairman to the contrary, & 
therough review of Senate Select Coumittee testimony. See page 
3, Appellants® Brief, and Transcript of Proceedings, July 21, 
959, page 15, wherein the Chairman said: 


the Court.” 
With respect to the question of compliance, the Chair- 
» has argued, both orally end in his brief, that he has been 


net C.S.App.D.C. on, = 269 F.2d 3 § e e an 
are also aware, and this court should be edvised, that Chair- 
O*Denoghue has advised the District Court that he will 


resiga upon the qualification ef a successor. 


Law ornces See Nos. 15,465 and 15,467. 
EowaRo BERET WiLUARS 


‘WABUINGTON 6, D.C. 
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~4- 
t by litigation and has left the impression that this liti- 
tien is inspired or directed, if net actually undertaken, by 


appellants. Appellants reject any such suggestion. Appel- 
ants sre as anxious to avoid litigation es the Board claims 
o be, but the artificial, arbitrary and intransigont attitude 
f£ the Board, first in seeking the expansion of the Consent 
r and then in seeking further to expand the order of modi- 
fication, has required the appellants to litigate in order to 
protect their rights. It must be borne in mind that the present 
appellants have taken six appeals to date, and in each of those 
so far decided the appellants have succeeded in securing a large 
measure of relief from what they determined to be an oppressive 
erder from the District Court. In No. 14,114 (J.A. 34, No. 
14,963), this Court stayed the effectiveness of e District Court 
order forbidding the holding of the 1957 Convention; in No. 
14,201 (J.A. 54, No. 14,963), this Court modified another District 
Court injunction; in No. 14,963, although there was & general 


oat this regard 98% ef appelients® 
legal work since the negotiation, 
litigation, briefing has been handled 
by onl attorneys - torney associated 


@ 
tien™ 


1 whom are ified end ex- 
and the Board's staff cur attorneys. 
sed on December 22, 19 that an addi 

Moreover, of the attorneys 
the Chai rgument are not, 
despite his representations, of counsel for appeliants.- 
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~ = 
affirmance of the particulars of the District Court order, the 
broad concept of ‘the Nonitorship was changed substantially from 
that set forth by the District Ceurt, lish v. Cunninghan, 
— U.S.App.D.C. --, 269 F.2d 517 (1959); in this case the Chair- 
man, at least ordlly, consented to a limitation of the law firm's 
functions; in No. 15,465 and 15,467, the award of discovery 
power to the Monitors is on sppeal. Thus, it can be seen that 
appellants have perfected only legitimate appeals, in all of 
which they have met with at least partial success. Appellants 
have been most alert in attempting to seek agreenent with so 
Monitors, even to the point of waiving legitimate objections, 
and they will continue to seek such agreements; but, legitimate 
appeals in matters of moment cannot be foregone. 

“Ag is recognized by all concerned,. judicial super- 
vision of a union with a membership of 1,500,000 and some 800 
locals through the agency of a mechanism like the Board of 


Meniters is an unusual manifestation of equity powers." English 
~~ Commamghem, 4.2.26 42 (1959); Such an “unusual mani- 


festetion”™ ought not to be either expanded or unduly continued 


(particularly in view of the ever pe costs) now that 
there is an adequate remedy at law which parallels in every 
significant respect the provisions of the Consent Order. Con- 
pare, for example, in the area of membership rights, paregraphs 
3 of the Consent Order and Sections 101-105 and 205 of the Act; 


in the field of by-laws, paragraph 4 and section 201 (a); in 
the srea of trusteeships, paragraph 7 and sections 901-306; in 
the conflict of interest field, paragraph 6 and section 202; 


See for example, ence on election rules. Transeript 
f Proceeding, Oc 22, 1959. ; 


Public Law 86-257, The Labor-Management Reporting and Dis- 
closure Act of 1959. 


—6e 
m the area of financial integrity, paragraph 5 and section 
2 Cb) and 501-503; in the aree of elections, paragraphs 3 and 
and sections 401-404. Note also the reporting and record 
tention provisions in sections 104, 105, 201' (a), 201 (b), 
(a), 206, 207 (a), 209, 301 (a) and 601 (a) and the severe 
riminal and civil penalties attached to violations - sections 
02, 201 (ce), 209, 210, 304, 306, 504 Cb). 
Thus, all factors considered, the “limitations” pro- 
ed by the Chairman are wholly unacceptable |and cannot save 


t is an invalid order entered by the District Court. 


[iit 


- Bergan 
1000 Hill Bail ing 
Washington 6, D 


Counsel for the plaintiffs at one time conceded: “It seems 
to me that had the Landrum-Griffin Bill been law at the time we 
instituted this case, we might very well have|edopted other 
* Transcript of Proceeding, 
“Indeed this is - See Youngelaus 
ot t al., —_— ee 2 U.S.D. eo? DN. 3 
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The above named appsllees, being a majority of the pleintiffs 
pelew, and Robert Stilagi and Seymour J. Spelman as their attorneys 
hereby submit their comments on the Report and Supplemental Report 
of the Beard of Moniters Relative to the Use of Counsel, pursuant 
te the Oréer of this Court made and entered the 15th day of April, 


3959. 
Ir. Ittradly, plaintiffs desire te state that they consider 


oil of the legal services rendered by the Nenitors’ retained law 
firm as necessary te the Monitors in the performance of their 
duties under the Consent Order. Plaintiffs note that ef the 2% 
seperate matters in which the Moniters' retained lew firm participated 
in the District Court, 18 were matters either initiated by the 
defendants, others affiliated in intesustrer otherwise attacking 
either the Censent Order er the Nonitors or beth. 

pive (5) ef the District Court matters (Report, index items 
Nos. 12, 15, 22, 24 and 25) whre matters initiated by the Monitors 
in reporting detenéants' violations of their obligations under 
the Consent Order. 

the remaining action in the District Court involves (Report, 
index item No. 26) the attempt by the Neniters to effectuate 
payment by the defendants of the statement of fees of the retained 


law firm. 
In the Appellate Courts plaintiffs note that all of the 
appellate matters involving use of the law firm were defensive 
proceedings, that is, the Monitors either participated as appellees, 
respondents or as amici curiae in defense of orders of the District 
Court. 
It 18 elear, therefore, that 27 out of the 33 seperate 
matters involving the use of the law firm by the Monitors, 90% 
were directly generated. by persons other than the Monitors. The 
balance was generated by the reporting of defendants' violations 
of the Consent Oréer to the Court, as required by the Order of this 
Court in its opinion in English v. Cunningham, 269 F. 2a 517 
(D. C. Cir. 1959). 
Plaintiffs further note that this pattern of Litigation 


continues beyond the period covered in the report. | 


IT. Im considering the substance of the matters in which 


the law firm has represented the Board plaintiffs point out that 
they fall generally into 7 categories (some of which overlap in 
@ most complicated fashion) in: all of whieh it’ ‘te most’ essential 
and highly appropriate that the Board should have counsel: 

1, Attacks on the validity of the Consent Order itself, 
py defendants and would-be intervenors and the plaintiff 
Cunningham individually; 

2. Attempts at intervention by persons who seek relief 
which in each ease is either substantially the same as, or 
identical with, the relief currently being sought by defendants; 

3. Attacks upon the integrity of the Board itself 
through attempts by defendants, would-be intervenors and the 
plaintiff Cunningham individually to remove the Chairmen of 
the Beard end plaintiffs" designated Monitor, Smith; 

4. Applications by defendants, would-be intervenors and 
Cunningham to stay activities of the Board and proceedings in 
the Court belews 

5. Attacks upon the functioning of the Board by 
defendants end intervenors, for example through motions for 
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instruetion and rescission in the Court below and appeals 

from the dispesition of the said motions; 

6, Matters involving the eppointment, functioning and 
payment of the law firm and appeals frem orders thereon; 

7. Motions and reports of the Board of Monitors slleging 
violations ef the Censent Order by defendants and seeking 
appropriate relief in the Court below for the enforcement of 
fiduciary obligations under the decree, the protection of 
the integrity of various local unions and the protection of 
various menbers' rights under the order. 

It 4s ebvieus that if the Board were required to meet the 
challenges of ¢efendants (and those whose positions ere similar) 
to the Consent Order itself and to every act and function of the 
Boara (particularly in the matters enumereted above in 1 through 
5) witheut any assistance, then the Board's functions would come 
to @ complete standstill and no progress at sil could be made. 
Even with the highly competent assistance of the law firs the 


multifarious ané complicated litigation initated by the defendants 
end Sthews nes Gosteutty hunpesed the Beare*s week tm sects to 


the implementation of the Order. 

ITI, As to the matter of fees, plaintiffs state that the 
statement submitted by the Menitors' retained law firm is reasonable 
if not modest considering the highly efficient and extensive 
services rendered in the District Court, this Court and the Supreme 
Court, all within the context of unique, complex and iengthy 
legal proceedings. 

Respectfully submitted, 


745 Fifth Avenue 
New York, 22, New York 


CERTIFICATE OF SERVICE 


I, Seymour J. Speluan, hereby certify that I have this 25th 
éay cf April, 1960, served the foregeing MEMORANDUM OF APPELLEES 
upen Edvard 3B. Willtens, Attornay for all of the Gefendants except 

i a Washington, D.C., H. Clifford 

Allder, Attemey for defendant James R. Hoffa, 403 3ré Street, 
Mehingten, D.C., Kirtland, Ellis, Chatfets and Masters, Attorneys 
for the Beard ef Nenttors, 800 World Center Butléing, Wakshingten, 
D. ¢. ané Denjemin Simmons, Attomey for plaintiff John Cuminghan, 
1020 Vermont Avenue, a.W., Washington, D.C., Cornelius H. Deherty, 

2610 Vermont Avenue, N.W., Washington, D.C., to each of then at 

the above addresses by mailing a copy postage prepaid and upon 
eee ee by mailing & copy to him postage prepaid, air 
mail, special delivery at 12 East %ist Street, New York, New York. 


Seynour J. S3eian 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of the Board of Monitors the question 
presented is: 


Where the district court appoints a Board of three to 
act as officers of the court to assist the court and the parties 
in carrying out a Consent Decree, was the action of the court 
authorizing the Board to retain counsel to assist it clearly 
erroneous, it appearing that the overwhelming burden of 
litigation was inhibiting the Board and its staff attorneys 
from fulfilling |the Board's judicially imposed duties, and it 
further appearing that the language of the Consent Decree 


authorized such action and the court expressly found that 


such action was "appropriate, necessary and reasonably 
required” under the circumstances? 


STATEMENT OF QUESTION PRESENTED 
LIST OF AUTHORITIES CITED 
COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. JUDICIAL DECISIONS AND THE CONSENT 
ORDER CONFIRM ENTITLEMENT OF BOARD 
OF MONITORS TO ASSISTANCE OF COUNSEL 


A. Counsel Required By Nature Of Board Of 
Monitors And Its Judicially Invested Duties 


B. The Consent Order Authorizes The Retention 
Of Counsel - 


1. Plain Meaning : 
Interpretative Acquiescense 


Spirit and Purpose 


Monitorial Functions Requiring Assistance 
of Counsel Confirméd by Judicial Recogni- 
tion and By Exigencies of the Case 


ASSISTANCE OF COUNSEL FOR BOARD OF 
MONITORS CLEARLY Bane be pe AND 
NECESSARY" . 


CONCLUSION 
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BRIEF FOR BOARD OF MONITORS 


COUNTERSTATEMENT OF THE CASE 


This proceeding is but another appeal dealing with the Consent 
Order of January 31, 1958, under which the present officials of the 
Teamsters Union, appellants herein, hold provisional office. 


2 


Specifically, this is an appeal from an order of the United States 
District Court for the District of Columbia granting the petition of the 
Board of Monitors for the assistance of counsel (JA 24). z 


History of Proceeding 


In September of 1957, thirteen rank and file members of the 
Teamsters Union instituted a class action to enforce rights being denied 
them and all other members by Teamster officers. The complaint al- 
leged a conspiracy to “rig the then following Teamster election by 
"fraud, deception or strategem, aS well as by intimidation, coercion 
or threats. " Other wrongful conduct detailed in the complaint included 
raids on union treasuries, misuse of union funds, refusals of financial 
accounting, maintenance of inadequate financial records and reprisals 
against any union member seeking redress of these illegal acts. 


The basic relief sought in the complaint was the appointment of 
ta receiver or board of receivers, a master in equity or masters in 
equity” authorized to establish, under the district court's supervision 
and direction, honest and democratic election procedures and to foster 
the elimination of the specified financial abuses. 


After this court stayed an injunction enjoining the impending Team- 
ster convention, the plaintiffs amended their complaint to challenge the 
proceedings at the convention and to stay the effectiveness of any action 
taken there. The district court then issued a preliminary injunction 
restraining appellants and others from taking office. 


eee 


z Reference to the joint appe 
e.g-, (JA 81, No. 14, 983). A reference 
cates the joint appendix on the instant case. 
1959, authorizing reference to the joint appe' 
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After twenty-two days of trial the Teamster leadership consented 
to the Order of January 31, 1958 which, responsive to the prayer of the 
complaint, set up a Board of Monitors” with a general function "to in- 
sure the enforcement and protection of all rights of the individual mem- 
bers and the subordinate bodies" of the Teamsters.° The appellants 
were permitted to take provisional office by the acceptance of) specified 
obligations designed "to bring about a situation in which new elections 
of de jure and non-provisional character could be held, consistently with 
legal rights of the plaintiffs and those for whom they act. wi 


In the latter part of 1958, there began a continuing refusal of the 
appellants to cooperate in attaining the goals of the Consent Order. 
Accordingly, the Board of Monitors, acting pursuant to its duties under 
that Order, reported the fact of appellants’ non-compliance to the dis- 
trict court, and petitioned the court for an order enforcing the appel- 
lants' obligations.° 


Immediately thereafter, the tempo of litigation under the Consent 
Order was significantly increased, bringing the Board's remedial func- 
tions almost to a standstill. 


Thus, between September 17, 1958 and July 13, 1959, the Moni- 
tors participated in the following matters before this court: 


2 As this court has noted, "No untoward legal significance attaches to the 
designation. . . ." English v. Cunningham, 269 F. 4d'517, 521 (1959). 


3 Consent Order, Par. 3. (JA‘3). 
4 English v. Cunningham, 269 F.2d 517, 523-24 (1959). | 


5 Petition of Monitors for Construction, Reformation and/or Modtication of 


the Consent Order, and for Instructions and Orders of Compliance, filed Septem- 
ber 17, 1958 (JA 64, No. 14, 983). 


On February 9, 1959, after seven days of trial, the district court granted 
the petition of the Board of Monitors.. The court found, inter alia, that the defend- 
ants (appellants) had in bad faith frustrated and thwarted the efforts of the Board 
in carrying out the provisions and objectives of the Consent Order. From this 
decision, the defendants (appellants herein) appealed, as did John Cunningham, 
one of the original plaintiffs. 
On June 10, 1959 this court affirmed the district court's order of February 9, 
1959 in all significant respects, although it did not deem it necessary to base any 
part of its decision on the findings of bad faith. 
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1. The appellants' appeal from the Order of February 9, 1959 
(English v. Cunningham, 269 F.2d 517 (1959) (No. 14, 983)). 


2. John Cunningham's appeal from the Order of February 9, 1959 
Cunningham v. English, 269 F.2d 539 (1959) (No. 15, 033)). 


3. Motion of John Cunningham to Consolidate No. 14,983 and No. 
15, 033. 


4. Motion of Distinti, Coar and McKernan to Intervene in No. 
14, 983. 


5. Motion for Reconsideration and Stay, or, in the Alternative, 
for Stay Pending Petition for Certiorari (in No. 14983). 


6. Petition of John Cunningham for Leave to Petition for Writ of 
Mandamus or Prohibition (No. 14, 889). 


7. Petition of Distinti, et al, to Intervene in No. 14, 889. 


During the same period, before the district court, the Monitors 
were faced with: 


1. Motion by Distinti, Coar and McKernan to Intervene in Civil 
Action No. 2361-57, accompanied by Motion to Vacate Consent Order 
or to Vacate Order of Modification and Construction thereof. 


2. Motion of John Cunningham to Vacate Consent or to Vacate 
Order Construing and Modifying Consent Order, or to Stay Order of 
Court Pending Appeal. 


3. Petition of John Cunningham for Removal and Accounting of 
Mr. Schmidt as Monitor. 

By July 13, 1959, the Board of Monitors reported to the district 
court that the flow of litigation generated by appellants and others affiliat- 
ed in interest had significantly inhibited its ability to discharge its ad- 
ministrative duties and was thus frustrating the purposes of the Consent 
order. Accordingly, it petitioned the district court to authorize the 
appointment of a law firm to assist the Board. (JA 9). 


plan 

S By this time, it had become necessary for the Chairman to utilize two 
members of his own law firm, without compensation, in order to fulfill his 
duties under the Consent Order. 


5 
At the time the Board's request for the assistance of counsel was 
filed, the following major legal matters were clearly imminent: 
1. Petition for Writ of Certiorari by appellants to review this 
court's decision in No. 14,983. 


2. Petition for Writ of Certiorari by John Cunningham to review 
this court's decision in No. 15,033. ; 


3. Appeal by Distinti, Coar and McKernan from order of the 
district court denying intervention (No. 15,236). 


4. Presentation and hearings relative to several Interim Reports 
concerning appellants’ non-compliance with their obligations under the 
Consent Order. i 

After a hearing wherein the original plaintiffs, the appellants 
herein, the Board of Monitors, and the Teamster designated) member of 
the Board each presented oral and written views on the Board's peti- 
tion,” the district court found that the proposed action for the employ- 
ment of counsel by the Monitors was "timely . . . appropriate and 

. reasonably necessary." Its conclusions, it found, were "amply 
supported by the record."® 


Accordingly, the court authorized the Monitors to engage the 
services of counsel "for such purposes as may be reasonable and 
necessary in the conduct of their duties under [the] Consent Order." 
(JA 25). The court, however, retained effective supervision|of the use 
of counsel by the Board by providing that the fees of counsel) should be 
paid only after court approval. (JA 25). 


q The "unusual haste" with which the appellants claim the Board acted in peti- 
tioning the court (App. Br. p. 4) did not inhibit Monitor Maher from filing a four 
page dissent to the Board's petition complete with eleven pages of accompanying 
exhibits. 


Significantly, Monitor Maher never claimed that the appointment of counsel 
was not contemplated by the Consent Order or not otherwise authorized (JA 15). 
On oral argument, he expressed his view "that the Board of Monitors should 


await the development of litigation before the determining whether counsel is 
needed." (Transcript of Proceedings before Hon. F. Dickinson Letts, July 31, 
1959, in Cunningham v. English, C.A. No. 2361-57), thus implicitly recognizing 
at least the potential authority of the Board to engage counsel. 


& Transcript of Proceedings before Hon. F. Dickinson Letts, July 21, 1959, 
in Cunningham v. English, C.A. No. 2361-574 
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Thereafter, appellants sought a stay from the district court pend- 
ing appeal. When this was denied, they petitioned this court for the 
same relief, which was granted on September 18, 1959. 


This appeal followed.® 


eg: Se Sa 
Between the time that the Board of Monitors petitioned the district court for 
the assistance of counsel and the filing of this brief, the following additional 
matters directly involving the Board were initiated in this case: 
District Court 

1. Motion by Coar and Distinti in the district court to intervene in C.A. 
2361-57, accompanied by motions opposing the appointment of a law firm and 
calling for the removal of Monitor Smith. 

2. Motion by appellants for stay of order authorizing employment of a law 
firm. 

3. Motion by Joseph Westenberg, et al., for leave to intervene and file 
"Third Party Complaint" calling for removal of Monitors Smith and O'Donoghue. 

4. Motion by John Cunningham for removal of Monitors Smith and O'Donoghue. 

5. Motion by Robert Morris, et al., for leave to intervene and file "Third 
Party Complaint." | 

6. Interim Report filed by Board of Monitors on August 13, 1959 relative to 
the disappearance of the records of trusteed Local 245 after judgment of this court 
required appellants' Provisional Officers to order an audit of Local 245's books 
and records. 

7. Interim Report filed by Board of Monitors on September 14, 1959 relative 
to apparent violations by James R. Hoffa of fiduciary and conflict of interest 
obligations of the Consent Order. 

8. Interim Report and request for instructions filed by Board of Monitors on 
October 8, 1959. 

9. Motion of Board of Monitors for order directing promulgation of election 
rules (October 2, 1959). 

10. Motion of appellants to stay order authorizing discovery for Board of 
Monitors re Interim Report of August 13, 1959. 

Court of Appeals 

11. Motion of appellants for stay of order authorizing employment of law firm. 

12. Appeal to this court from order authorizing employment of a law firm 
(this case). 

18. Appeal pending in item 3 above. 

14. Appeal pending in item 4 above. 

15. Appeal pending in item 5 above. 

16. Appeal imminent in item 6 above (Motion for stay pending appeal filed 
in district court). 

Supreme Court 

17. Petition to Mr. Justice Frankfurter for stay of judgment of this court in 
No. 14, 983. 

18. Application for stay of judgment of this court in No. 14, 983 directed to 
Supreme Court en banc. 

19. Petition for certiorari to review judgment of this court in No. 14, 983. 

20. Petition for certiorari to review judgment of this court in No. 15, 033. 

21. Motion of Coar and McKernan for leave to file brief as amici curiae on 
petition for stay to Justice Frankfurter. 

22. Motion by Coar and McKernan for leave to file brief as amici curiae on 
petition for certiorari to review judgment of this court in No. 14, 983. 


SUMMARY OF ARGUMENT 


The Monitors’ retention of counsel is authorized by the well 
recognized doctrine that officers of the court upon a proper showing 
are entitled to legal counsel necessary for the discharge of the duties 
attendant to their appointment. 


Moreover, the judicial mandate of the Consent Order of January 31, 
1958, recognized and articulated that doctrine. In this respect, the 
Monitors' entitlement to counsel is confirmed by the plain language of 
the Order, the acquiescence of appellants to the hiring of attorneys in 
the past, and by the fact that without the aid of counsel possessing the 
qualifications and legal resources required by the case, the Monitors 
will be significantly inhibited in their duties looking toward the attain- 
ment of the goals of the Consent Order. 


As will be detailed, the flow of litigation which impeded the Moni- 


tors and which appellants have characterized as a thing of the past has 
substantially increased. As of the filing of this brief, it encompasses 
numerous complex trial actions below and four and almost certainly 


five, pending appeals in this court. 


Under the circumstances, the holding of the court below that the 
appointment of counsel, subject to the continuing supervision of the 
court, was "appropriate, necessary and reasonably required," is 


eminently correct. 


ARGUMENT 


I, JUDICIAL DECISIONS AND THE CONSENT ORDER 
CONFIRM ENTITLEMENT OF BOARD OF MONITORS 
TO ASSISTANCE OF COUNSEL 


A. COUNSEL REQUIRED BY NATURE OF BOARD OF MONITORS AND 
ITS JUDICIALLY INVESTED DUTIES. 


The Board of Monitors is a body composed of officers of the dis- 
trict court created by that court by a consent order responsive to the 
plaintiffs’ prayer for the appointment of "a receiver or board of re- 
ceivers, a master in equity or masters in equity." 10 As previously 
detailed, its judicially invested functions: and obligations aredirected to 
the protection of the rights of individual Teamster members. Thus, 
the Board is charged with the highest duty to protect these intangible, 
but nonetheless very real, rights of individual members, and the cor- 
relative responsibility to assist in the creation of conditions conducive 


to their effective exercise. 


Under the Consent Order the effective discharge of the Board's 
duties would find its keystone in the appellants’ overall obligation, as 
defined by this court, "to bring about a situation in which new elections 
of de jure and non-provisional character would be held, consistently 
with the rights of the plaintiffs and those for whom they act.""44 


That the nature of the Board, and its function, was clearly under- 
stood by the appellants, is demonstrated by the testimony of their 
counsel before the Senate Select Committee on Improper Activities in 
the Labor Field on August 5, 1958: 


=F Gg a aE OTR 
English v. Cunningham, 269 F. 2d 517, 521 (1959). 


11 poglish v. Cunningham, 269 F. 2d 517, 523-24 (1959). 


2 Hearings Before the Select Committee On Improper Activities in the Labor 
or Management Field, 85th Cong., 1st Sess.; Part 36, at 13, 279-80 (1958). 
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MR. WILLIAMS: Yes sir . . . under this Consent 
Decree . . . the Board of Monitors is given juris- 
diction over, first of all, democratic procedures 
within the union . . 


In other words, they have been given the juris- 
diction, voluntarily, by the I. B. T. to police intra- 


union democracy. 


Secondly, they have been given jurisdiction 
voluntarily by the International under the presi- 
dency of the witness (Mr. Hoffa) to police financial 


and accounting controls and procedures of the 
International. 


They are authorized to, and they have already, 
Senator Mundt, made an audit of the International, 
through Price Waterhouse, and they are continuing 
to make other audits at the local levels through 
this same accounting firm. 


In addition they have been empowered to see 
that no officer of the International has any conflict 
of interest in the performance of his duties. In 
other words, if any officers of the International 
has anything which can be construed as an invest- 
ment which might conflict or an interest which 
might conflict with the full performance of his 
duties to the International, they have the authority 
to police this and bring it to the attention of the 
court .. . (pp. 13,279-80)." (Emphasis added.) 


Confirming the expressed understanding of the signators of the 
Order, this court further delineated the monitorial obligations and 
functions of the Board. The Board of Monitors, it noted, would 


"make recommendations . . . in areas where the 
defendants have substantive obligations under the 
consent decree... . If. . . defendants fail to com- 
ply in any significant respect with their obligations 
. , . the Monitors may so report to the court... 
The court itself, after due opportunity for defend-| 
ants to be heard, may issue orders within the scope 
of the consent decree.” 18 


13 English v. Cunningham, 269 F. 2d 517, 522-23 (1959). 
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Thus, the Consent Order, prima facie, and as interpreted by the 
courts, clearly indicates that the Board of Monitors has been invested 
with complex duties not only in many and diverse areas, but with refer- 
ence to the individual rights of over 1,500,000 members of the Teamsters 


Union. 


In the discharge of such duties, almost entirely referenced to 
appellants’ obligations and their enforcement, it seems obvious that 
monitorial contacts with the courts involving complex issues and heavy 


litigation would not be an unexpected development i 


Under such circumstances, judicial decisions have long recog- 
nized that officers of the court in the nature of the Board are authorized 
to retain counsel > Thus under a consent decree appointing a receiver, 
which decree did not expressly authorize the receiver to retain counsel, 
the Supreme Court held that the receiver, as "an officer of the court” 
was 


"subject to its directions and orders, and while in 
the discharge of his official duties, he is at all 
times entitled to apply to the court for instructions 
and advice, he is permitted to obtain counsel for 
himself, and counsel fees are considered as within 
the just allowances that may be made by the court. 
So far as the allowances of counsel are concerned, 
it is a mere question as to their reasonableness." 
Stuart v. Boulware, 133 U. S. 78, 81 (1890) (Em- 
phasis added.) 


i 


a Appellants themselves have recognized the necessity for monitorial contacts 
with the district court, and have conceded that the Monitors are entitled to be 
heard also in appellate courts. (JA 27). And the very nature of the proceedings 
which eventually placed the Consent Order, and this case, under the appellate 
scrutiny of this court (the sua sponte petitions of the Board of Monitors in the 
district court) confirms the fact that the performance of its duties will on occa- 
sion compel the Board to both initiate legal proceedings and to defend appeals. 


15 raylor v. Sternberg, 293 U. 8. 470, 472 (1935); Cake v- Mohun, 164 U. S. 
$11, 318 (1896); Interstate Refineries v. Barry, 7 F- 2d 548, 552 (8th Cir. 1925); 
Adler v. Seaman, 266 Fed. 828, 843 (8th Cir. 1920); Gunn v. Ewan, 93 Fed. 80, 
81-82 (8th Cir. 1899); cf. Geiger v. Peyser, 74 App. D. C. 372, 123 F. 2d 167, 
168 (1941). Neither does the fact that the Monitors are attorneys ipso facto pre- 
clude their retention of legal counsel. Gunn v. Ewan, 93 Fed. 80, 81-82 (8th Cir. 


1899); Cf. Shachat v. Standard Auto Supply Co., 150 Atl. 183, 186 (1930). 
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Thus, even absent the specific authorization in the Consent Order 


here, the Board would be entitled to counsel. 


B. THE CONSENT ORDER AUTHORIZES THE RETENTION OF COUNSEL 


The framers of the Consent Order were clearly aware 


that in 


order for the Monitors clearly to fulfill their judicially invested obliga- 
tions they would require assistance. Accordingly, under paragraph 12 
of the Consent Order, appellants undertook to make available to the 
Board of Monitors "such clerical and technical help as is reasonably 


required and necessary." 


By every authoritative interpretative criterion, this language en- 


compasses the assistance of counsel. 


1. Plain Meaning 


The language of consent decrees should be accorded its natural 
and ordinary language. See, e. g. Hughes v. United States, 342 U. S. 


353 (1952). Since the term “technical” includes professional, ‘® i.e., 
legal, assistance, the Consent Order provides clear authority for the 
order of the district court. 


2. Interpretative Acquiescence 


Moreover, appellants have so construed the Consent Order. Since 


the Board came into existence, it has hired attorneys for its 
practice has gone unchallenged to this day. (JA 25). To this 


staff, which 
extent, at 


least, appellants have conceded that the Board of Monitors is entitled to 
retain counsel.”” Whether this be accomplished by hiring attorneys on 


a salary basis or a firm of attorneys is a distinction without 


a differ- 


ence. After long acquiescence, appellants are now complaining merely 
because the Board has found it absolutely necessary to obtain the addi- 


16 
Unabridged, as follows: 


"Technical" is defined in Webster's New International Dictionary (2nd Ed. ) 


"1. Of or pertaining to the useful or mech#nical arts or any science, busi- 


ness, profession, sport or the like. . ." 


The Consent Order being largely drafted by lawyers, it is well to note that 


Black's Law Dictionary (4th Ed.) similarly defines "technical" as: 
"Belonging or peculiar to an art or profession." 
17 


Interpretative acquiescence by parties to a consent decree is entitled to 


great weight. See United States v. Atlantic Refining Co., 360 U. S. 


19, (1959). 
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tional counsel required by engaging the services of a law firm rather 
than by hiring attorneys on a salary basis for what is, at best, a tempo- 
rary job. 

Significantly, the Monitors, without objection from appellants, 
have engaged the services of the firm of Price Waterhouse & Co. in 
order to attain the goals of the Consent Order, rather than hiring indi- 


vidual staff accountants. 


3. Spirit and Purpose 


Most significantly, however, the spirit and overall purpose?® of the 


Consent Order confirm the literal meaning of paragraph 12 and thus con- 
clusively support the validity of the order sought to be reviewed. This 
is evident from the fact that, in regards to the substantive obligations of 
appellants under the Consent Order, the Monitors are required to report 
to the district court in the event appellants "fail to comply in any signif- 


icant respect with their obligations under the consent decree nl9 


Indeed, no other conclusion would accord with either the intent or 
the spirit and purpose of the decree. For the appellants certainly would 
not disclose their own non-compliance and it was not contemplated by 
the court, or the parties, that a group of 13 rank and file plaintiffs could 
handje this enormous task. Rather, "the court exercised its powers to 
cope With a complicated situation affecting 1,500,000 union members” 
by establishing a Board of Monitors.?° 


That the order challenged here was proper is thus confirmed not 
only by the nature of the Board's functions, but also by the language of 


18 As a further aid in arriving at the correct meaning of the words employed in 
the Consent Order, courts look to the spirit and overall purpose of the order. 
See, a g-, United States v. Schine, 260 F. 2d 552 (2d Cir. 1958), cert. denied, 
358 U. S. 934 (1959); United States v. Sears, Roebuck & Co., 165 F. Supp. 356, 
359 (S. D. N. Y. 1958). 


19 saglish v. Cunningham, 269 F. 2d 517, 522-23 (1959). 
20 Eoglish v. Cunningham, 269 F. 2d 517, 521 (1959). 
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the consent order, the acquiescence of the appellants, and the purposes 

of the Consent Order. And as the Supreme Court noted in United States 

v. Atlantic Refining Company, 360 U. S. 19, 23, 24 (1959): 
_. . where the language of a consent decree in its 
normal meaning supports an interpretation; where 
the interpretation has been adhered to for many years 
by all the parties, including those . . . who drew up 
and administered the decree from the start . . . and 
where the trial court concludes that this interpreta- 
tion is in fact the one the parties intended, we will not 
reject it simply because another reading might seem 
more consistent with the . . . reasons for entering 
into the agreement in the first place."21 


Monitorial Functions Requiring Assistance of 

Counsel Confirmed by Judicial Recognition 

and by Exigencies of the Case 

This court has further noted that where the fact of appellants' non- 

compliance with their obligations under the Consent Order was reported 
to the district court by the Monitors, the court could order compliance 
only after “affording a hearing" to the appellants. 2” Under such pro- 
cedure, it would be plainly incumbent upon the Monitors to present and 
support their recommendation in the district court. It seems elemen- 
tary that in order to reach a proper decision on the basis of such a 
hearing the district court must have before it not only the views of the 
appellants, but also the views of the body judicially required to see that 
the Consent Order will be effectively implemented, i.e., the Board of 
Monitors. This can be accomplished only by giving meaning to the perti- 
nent language of the Consent Order and permitting the Board of Monitors 
to engage attorneys to aid them in reaching and supporting their inde- 
pendent recommendations before the courts. 


ot In this connection, appellants' concept of the Consent Order and the Board 
of Monitors, as contradistinguished from that enunciated by this court in English 
v. Cunningham, 269 F. 2d 517 (1959) has found no favor with the Supreme Court. 
See English v. Cunningham, No. 415, O. T. 1959, Order of November 15, 1959, 
denying petition for certiorari. 


22 english v. Cunningham, 269 F. 2d 517, 525 (1959). 
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As far as appellate proceedings are concerned, the propriety of 
monitorial participation has been recognized by this court, conceded by 
appellants, (JA 27), and has been most recently confirmed by the 
Supreme Court, as evidenced by its grant of the Monitors’ motions for 
leave to file briefs in opposition to certiorari in English v. Cunningham, 
No. 415, O. T. 1959, and Cunningham v. English, No. 383, O. T. 1959, 
and its consideration of the Monitors' briefs therein. 


Finally, appellants attempt to thrust upon the plaintiffs below 
monitorial responsibilities under the Consent Order which would require 
the assistance of counsel completely ignores the relative status of the 
parties. The thirteen rank and file truck drivers who instituted these 
proceedings did not and do not now possess either the necessary finan- 
cial resources nor the means to fulfill the role of the Monitors in over- 
seeing appellants’ compliance with their obligations under the Consent 
Order. For this very practical reason, it was insisted, and appellants 
agreed, to bear the costs of obtaining the worthy objectives of that order. 
Consequently, to now deny the Monitors the means to effectuate these 
objectives would thwart the very purpose of its entry. 


I. ASSISTANCE OF COUNSEL FOR BOARD OF MONITORS 
CLEARLY "REQUIRED AND NECESSARY" 
The Board of Monitors, in August of 1959, had three assistants, 
all young men recently graduated from law school, with no trial or 
appellate experience, and one of whom just passed the bar this past 


September. A few weeks ago, another young lawyer recently released 
from the Army joined the staff, making four assistants to the Board. 


Obviously with the scope of the litigation previously. outlined 
and the duties of this Board, the Monitors were faced with a compelling 


15 


23 The performance of the impartial 


need for experienced counsel. 
Chairman's functions was being substantially inhibited by the prepara- 

tion of briefs, answering Motions and arguing various phases of the liti- 
gation in the trial court and appellate courts. The law firm was retained 


to help shoulder this oppressing burden. “4 


This was the practical and 
economical solution. To obtain attorneys with the necessary qualifica- 


tions on a temporary, salaried basis would be difficult if not impossible. 


Although appeliants contend that the Board of Monitors "did not 
even make an effort" to sustain a burden of showing that there existed 
a "present need" for counsel at the time the Board petitioned the dis- 
trict court (App. Br. p. 9), the record clearly shows that the/Monitors' 
verified petition adverted to the then imminent proceedings in the district 
court, this court and the Supreme Court (JA 9). Unfortunately, this 
prognostication of litigation to come was only too accurate. Thus, sub- 
sequent to the filing of the motion the following undertakings) faced the 


Monitors in the Supreme Court. 


(1) Briefing and argument in opposition to appellants' petition for 
stay before Justice Frankfurter; (2) opposition to a petition for writ of 
certiorari in English v. Cunningham, 269 F. 2d 517 (1959); (3) opposition 
to application for stay in the same case to the Supreme Court en banc; 


(4) opposition to petition for certiorari in Cunningham v. English, 269 
F.2d 539 (1959); (5) oppositions to attempts by Coar and McKernan to 
file briefs as amici curiae in (1) and (2), above. 


Before this court, the Board of Monitors were faced with the 
briefing and argument of an attempt to intervene wherein parties affil- 


zs As previously noted, prior to the appointment of counsel two lawyers in the 
Chairman's own firm had to be used, without compensatign, in order to effectively 
represent the Board of Monitors in this court and in the Court below. Subsequent 
to this court's stay of the order authorizing retention of counsel, members of the 
Chairman's firm have again served without compensation. 


24 Appellants argue that the fact that the Monitors are lawyers obviates the need 
for counsel for the Board (App. Br. p. 8). The argument ignores the substantial 
nature of the litigative demands the Consent Order has placed on the Board. Would 
appellants similarly argue that if the Monitors were accountants, the technical 
assistance of Price Waterhouse would not be available to the Board? 
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iated in interest with the appellants sought to destroy the Consent Order 
of January 31, 1958 (Distinti v. Cunningham, No. 15,236, Slip Opinion, 
November 9, 1959); as well as various pleadings related to the instant 


appeal. 


Parenthetically, three more notices of appeal were filed Novem- 
per 19, 1959, which, with the appellants' projected appeal of the trusteed 
Local 245 "missing records" matter,”” and this case will bring to a total 
of five the cases pending before this court. 


The tremendous amount of litigation pending in the district court 
has already been referred to. 


Appellants’ characterization of the above matters as "not properly” 
the "concern" of the Monitors is of course ill founded, for in every in- 
stance in which the Monitors have participated in litigation there has * 
been an issue of either the validity of the Consent Order, pursuant to 
which the Monitors carry out their functions, actions which the Monitors 
have taken, or challenges thereto. 


Thus, appellants’ contentions to the contrary (App. Br. p. 5), legal 
assistance to the Monitors in this litigation, directed to removal of im- 
pediments to the quick restoration of conditions under which the Inter- 
national can be restored to full atonomy, is indeed a most “useful func- 
tion under the Consent Order" and thus properly a concern of the Moni- 


tors. 


Absent the assistance of the law firm,the Board could not have 
been able to effectively present its views to this court, the Supreme Court 
and the district court in matters arising after the appointment of the 
firm, without seriously jeopardizing its administrative functions. 


Moreover, as detailed below, important matters initiated by the 
Board relative to the Consent Order and now presently pending in the 
district court have been effectively postponed by the denial of legal 
assistance to the Board. 


zo See p. 17 infra. 
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1. The Board filed an Interim Report in the district court on 
August 13, 1959, concerning the unexplained disappearance of the rec- 
ords of trusteed Local 24576 after the judgment of this court required 
defendants’ provisional officers to order an audit of that Local's books 
and records. When the auditors from Price Waterhouse & Co, entered 
upon the premises of Local 245 in Springfield, Missouri, they found that 
many of the accounting records of the local union were missing. 


Upon request of the Board of Monitors, the district court on 
November 10, 1959, authorized the Monitors to take depositions looking 
to the explanation of the disappearance of Local 245's accounting records, 


or the failure to safeguard them?” 


2. The Board also filed an Interim Report on September 14, 1959, 
involving apparent violation by James R. Hoffa, as Provisional General 
President of the fiduciary and conflict of interest obligations of the 
Consent Order. 


3. There are other Interim Reports which will be presented to 
the district court. 


The Board of Monitors simply does not have the qualified counsel 
necessary to undertake the authorized discovery and the presentation of 
the evidence in connection with these reports to the trial court. Neither 
can it cope with the appellate matters presently pending”® and those 
which will unquestionably arise in the future. 


pa ee 
ZG The Trustee of Local 245 igs Harold J. Gibbons, Executive Assistant to Pro- 
visional General President Hoffa. 


= The district court required further approval of the court before instituting 
any of the aforementioned discovery procedures (English v. Cunningham, C. A. 
2361-57, Order of November 10, 1959). 
In this connection appellants have already served notice that they intend to 
appeal the grant of limited discovery powers for monitorial presentation of evi- 
dence in the matter of the Interim Report of August 14, 1959. (See Motion for 
Stay Pending Appeal, filed in C.A. 2361-57, in the district court on November 
12, 1959.) 
28 


Supra, p. 6 n. 9. 
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Ultimately, since the order challenged here requires judicial ap- 
proval of any fees before payment by appellants, ‘it is abundantly clear 
that the Board of Monitors have not been given a "carte blanche” with 
respect to their use of legal counsel. The district court has retained 


and patently intends to exercise a close supervision over the Board's 


utilization of counsel.?? 


CONCLUSION 


The judge who entered the order in controversy has heard every 
phase of this complex litigation since its inception in 1957. This judge 
presided at the trial which resulted in the fashioning of the Consent 
Order. Having passed on the superabundance of pleadings and motions 
filed in this proceeding, he was exceptionally qualified to interpret the 
language, meaning and purposes of the Order. By the same token, and 
by virtue of his continuing supervision of the Consent Order, he was 
especially qualified to assess the necessity for the assistance of counsel 
for the Board of Monitors. 


In holding that the Monitors are entitled to counsel, the court 
emphasized its continuing supervision of this cause by requiring court 
approval before any expenses attributable to the use of counsel by the 

r 30 
Board were assessed against appellants. 


On the other hand, appellants" protestations are almost entirely 
based on a highly restrictive view of the monitorial function, grounded 
on a concept of the Consent Order which was found to be unacceptable 
to this court, and has found no favor with the Supreme Court. 


a 


29 Appellants’ dire predictions of tremendous additional expenses flowing from 
the engagement of counsel not only ignore the supervisory functions of the district 
court, but fail to take into consideration the fact that what is not done by the law 
firm would have to be done by the Monitors themselves, at hourly rates at least 
equivalent to the $15 to $35 figures set by the court for counsel. Moreover, the 
longer the tasks which would otherwise be assigned delay the attainment of the 
goals of the Censent Order, the longer the International must bear to expenses of 
the monitorship as a whole. 


se The Board of Monitors as officers of the court are also charged with the 
protection of all persons affected by the Consent Order. 
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In the light of the record, as detailed herein, appellants! present 
no basis for this court to hold that the lower court's finding was clearly 
erroneous as to the authority of the Board to retain counsel, nor that it 
abused its discretion in finding that the assistance of counsel) was 


appropriate, necessary and reasonably required. 


The decision below is eminently correct. 
Respectfully submitted, 


MARTIN F. O'DONOGHUE 
Chairman, Board of Monitors 


831 Tower Building 
Washington, D. C. 


